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( 

REPORT 

To: Daniel Riesel, Esq. 

From: David Tesler, Esq., CEO, LeaseProbe, LLC 

Date: May 5, 2013 

Re: Expert Opinion in Next Millennium Realty, LLC et ano v. Adchem Corp. et al. 

I have been asked to review a lease between Jerry Spiegel and Pufahl Realty Corp. dated April1, 
1966, and to determine whether that lease is a typical commercial lease that would reflect the 
usual relationship between a landlord and tenant or whether it is unusual in the sense that it 
grants the Tenant sufficient rights to make that tenant the equivalent of an owner of the leased 
premises. 

Qualifications 

I am the CEO of Lease Probe, LLC, a lease abstracting company I founded in 2004 and CEO of 
Real Diligence LLC, a real estate financial due diligence company I acquired in 2007. Prior to 
launching LeaseProbe, I served in the New York offices of Skadden Arps Slate Meager & Flom 
LLP and Jenkens & Gilchrist, Parker Chapin LLP. During that time, I represented Clients in the 
acquisition and disposition of various types of commercial real estate and also represented clients 
(both landlords and tenants) in commercial lease transactions and real estate fmance I refmance 
transactions. After having reviewed, summarized and drafted thousands of leases, I saw there 
was an underserved market for commercial lease abstracting or review services. In response, I 
founded LeaseProbe. LeaseProbe is devoted solely to the production of commercial lease 
abstracts and lease review and is the largest company in the United States offering these services 
with over 100 full tim.e commercial lease analysts. 

I graduated with honors from Benjamin N. Cardozo School of Law in New York City, and after 
graduation, clerked for now retired Chief Justice Dorit Beinisch at the Israeli Supreme Court in 
Jerusalem. Currently, I am on the Faculty at New York University's School of Real Estate and 
have taught classes on commercial leasing at Columbia University's School ofLaw. Real Estate 
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Weekly, a publication serving the real estate industry, selected me as an "Industry Leader" in 
2010. Please click on the following link to view an article I published about lease review: 

http:/ /leaseprobe.com/PD F s/LeaseAbstractsTediousTimeConsumingCrucial. pdf 

Operating and managing a lease abstracting company has provided me with unusual and 
(perhaps even unparalleled) access to tens of thousands of leases. This immense library of leases 
contains agreements drafted over three quarters of a century. Although a lease from the 1960s 
would qualify as an "older" lease within our library, we have reviewed and analyzed many 
hundreds ofleases from that time period. Additionally, unlike a law firm specializing in 
commercial real estate leases or even a large real estate company, our library ofleases contains · 
leases from many thousands of different Landlords, allowing us to see a wide swath of 
commercial real estate leases spanning different asset classes (retail, office and industrial) and 
geographic locations. 

Expert Opinion 

I have reviewed that April1, 1966lease from Jerry Spiegel ("Spiegel" or "Plaintiffs") and Pufahl 
Realty Corp. 1

, the Addendum, Rider and Guarantee (together the "Lease"). The lease is attached 
to this report. I have also reviewed Commander Oil v. Barlo Equipment Company, 215 F.3d 321 
(2nd Cir. 2000) Cert denied, 531 U.S. 979 (2000) ("Commander Oil") that discusses the various 
factors contained within a lease that may convert a tenant/lessee into a de facto landlord/owner. 

It is my opinion that the Lease is a typical commercial lease reflecting the usual provisions 
setting forth the relationship between a landlord and tenant. In my analysis below, I note that 
the lease clauses are not unusual. Furthermore, special attention will be paid to the specific 
provisions of the Lease that do not allow for the conclusion that the sublessor/tenant possessed a 
sufficient bundle of rights to be deemed a de facto owner. I have reached my conclusions based 
upon my experience, which includes the review of thousands of leases. The basis of my opinion 
follows: 

I. Length ofLease Term: (Lease, Section 36)- The Lease was for a term .oftwenty (20) 
years which is not an unusually long term for industrial leases despite industrial leases 
often have longer terms than those found in office and retail leases. The reason for 
longer industrial terms is because of the typically high cost of outfitting the premi~es with 
industrial equipment. It is not uncommon for standard industrial leases to be for terms 
longer than twenty (20) years. However, even many office and retail leases today have 
an initial term of five (5) years and allows the tenant, at the tenant's sole discretion, to 
renew the lease for three or four additional five (5) year terms. Taken together, this 
allows the tenant to create a term of20 to 25 years that can be exercised at Tenant's sole 
option. The facts themselves demonstrate that the length of the term cannot demonstrate 
de-facto ownership because despite the twenty (20) year lease term, the Lease was 
terminated due to Speigel's termination after only ten (10) years. 

Pufahl Realty Corp. changed its name to Northern State Realty Corp., which subsequently assigned its 
interest in the Lease to Northern State Realty Co. 
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A good indication that a twenty year lease does not reflect a transfer of ownership 
interests is that New York's taxing authority has not treated such short leases as 
triggering a tax on transfer of a ownership interest. In part to ensure that no party escapes 
paying NY transfer tax upon transfer of commercial real estate, NY State taxes all 
leasehold interests that are substantively similar to fee ownership. Therefore, Section 
575.7(a) of the Real Estate Transfer Tax Regulations provides (in part) that a conveyance 
of a leasehold is not taxable if the sum of the term of the lease or sublease and any . 
options for renewal exceeds forty nine ( 49) years. This provides additional evidence that 
a twenty-year lease should not be transform a lessee interest into a lessor interest. 

II. Damage - (Lease, Section 5) The Lease states that the Landlord may terminate the Lease 
in the event of fire or extensive damage to the building. In fact, as previously discussed, 
this occurred in the 1 01

h year of the lease when Speigel terminated the lease without 
compensation to the sublessor/tenant or even any rights reserved. The ability to have the 
term of the Lease terminated against your will, is not consistent with the rights and 
privileges associated with an owner. 

III. Right of Re-Entry- (Lease, Section 8, Addendum to Lease, Section 13) -Landlord 
reserved the right (with or without notice, depending on the reason) to renter the Premises 
upon any major or even minor default by Tenant. Upon reentry, the landlord was entitled 
to surilmary proceedings to terminate the lease. Under the lease, the Tenant was 
contractually required to waive its right to receive notice. This is not consistent with the 
rights and privileges of an owner. 

IV. Subordination- (Lease, Section 10, 12)- Tenant's right to exercise its option to purchase 
is subordinate to the mortgagee's superior rights. The Lease also eliminates the Tenant's 
right to apportion rent if the building is partially damaged and the Tenant's right to make 
repairs and charge them to the Landlord if the Lease is terminated . . This is not consistent 
with the rights and privileges of an owner. 

V. Permitted Use- (Lease, Section 19)- Tenant was not permitted to bring in any subtenant 
. that would in any way increase the cost of fire insurance to the Premises. This is a 

significant use restriction, especially for an industrial commercial real estate asset. 
Furthermore the Addendum restricts the Tenant's right to use the Premises by only 
allowing its use for "lamination and coating of papers, textiles and fabrics and general · 
manufacturing purposes." This is not consistent with the rights and privileges of an 
owner that has unfettered discretion to use the property however it sees fit. 

VI. Condemnation I Eminent Domain - (Lease, Section 21 and 4 7) - In the event of 
Condemnation I Eminent Domain, the Lease was to terminate and Landlord had the sole 
right to any and all award. The Lease explicitly stated, ''No. award shall belong to the 
Tenant". This is not consistent with the rights and privileges of an owner. 

VII. Utilities and Insurance- (Lease, Section 28 and 30)- It is typical for an industrial Tenant 
to pay its own utility and insurance costs directly. This is the more common scenario due 
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to very specific requirements of each industrial tenant and the premise that the industrial 
tenant is better able to understand its business and mitigate its risk than can the Landlord. 
This should not be interpreted as an indicia of ownership. It should also be noted that 
the Landlord had the right to procure any insurance that the Tenant failed to purchase at 
Tenant's sole cost and expense. This is not consistent with the rights and privileges of an 
owner. 

VIII. Assignment of Interest- (Lease; Section 4 and 34)- Under the Lease, the Tenant 
remained liable for the entire lease term, notwithstanding any sublease or assignment 
thereof. The lessee's right to assign the Lease was provided on the condition the 
·assignee will "assume the terms of this lease agreement on a standard form of lease 
assignment in recordable form and on the further condition that the Tenant remain liable 
under the terms of this agreement for the entire lease term." The Landlord, on the other 
hand, and consistent with the rights of ownership, had unconstrained authority to assign 
its interests under the.Lease to mortgage the underlying property, or to alienate the 
Premises during the Lease term. 

IX. Rent- (Lease, Section 35 and 36)- The Lease is considered a "triple net lease", whereby 
the Tenant has obligations to pay for utilities, insurance and taxes which is entirely 
consistent with single tenant industrial leases. The fact that the Landlord remained liable 
for inheritance, succession and transfer taxes is consistent with the premise that the 
Landlord maintained ownership status throughout. · 

X. · Improvement to Premises and Restoration at End of Term- (Lease, Section 31). Tenant 
has the obligation of notifying the Landlord at the end of the term of any improvements it 
wants to r{(move and provide additional security deposit money prior to removal. Tenant 
must then pay for the restoration of the Premises. This is not consistent with the rights 
and privileges of an owner. 

XL Mechanic's Liens- (Lease, Section 62)- The Tenant may not make any contract with 
may create or be the foundation for any lien on the asset. This is not consistent with the 
rights and privileges of an owner. 

XII. Repairs- (Addendum to the Lease, Section 4)- An addendum to the Lease states that, 
notwithstanding anything contained to the contrary in the Lease, the Landlord is required 
to make all structural repairs to the demised Premises. The. requirement to make 
structural repairs is an indicia of ownership, especially since some industrial leases put 

· the onus of structural repairs on the Tenant. 

XIII. Dominion and Control- (Lease, Section 60)- The Lease asserts that the "Tenant is and 
shall be in exclusive control and possession of the demised premises as provided herein, . 
and Landlord shall not be liable in any event whatsoever for any injury or damage to any 
property or to any person happening on or about the demised premises, nor for any injury 
or damage to any property of Tenant, or of any other person contained therein. The 
provisions hereof permitting Landlord to enter and inspect the demised premises are 
made for the purpose of enabling Landlord to be informed as to whether tenant is 
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" ~. 

complying with the agreements, terms, covenants and conditions hereof, and to do such 
acts as Tenant shall fail to do." This provision is common to industrial leases because the 
landlord must attempt to distance itself from the damages and liabilities that frequently 
occur at industrial sites. By explicitly asserting Tenant control and distancing itself from 
Landlord control, the Landlord is (intelligently) limiting its potential liability. This 
clause should be seen as an attempt to limit liability and not as an attempt to shift 
ownership rights and burdens unto the Tenant. This clause attempts to avoid liability for 
the Tenant's actions but carefully retains the landlord's right to enter, inspect and make 
repairs to protect its ownership interest. Reading this lease clause in any other way would 
be inconsistent with the entire thrust of the lease as discussed above. 

XIV. Form of Lease Utilized- This lease was drafted using a standard "Blumberg" lease form. 
Even with the usual amendments that accompany a "Blumburg" lease, a Landlord that 
intends on conferring ownership rights on a Tenant would not accomplish this by 
utilizing the most ubiquitous of standard Landlord/Tenant lease forms. Stated differently, 
a "Blumburg" lease form is inherently standard- and a standard Tenant cannot be 
deemed a Landlord . . 

The Commander Oil List 

I have been instructed to discuss the elements of the Lease in connection with the non exclusive 
list set forth in the Commander Oil decision which provided five ( 5) factors that may allow for 
the Tenant to be deemed a de facto owner I Landlord. It is my opinion that none of the factors on 
this list would apply to this Lease and would create the unusual circumstances resulting in 
defacto ownership: 

1. Whether the Lease is for an extensive term. The twenty year term is typical for industrial 
tenants, and certainly is not the proverbial 99 year lease. See the discussion in Section I 
above. 

2. Whether the lease cannot be terminated by the owner before it expires by its terms. The 
· Lease provides several grounds for the termination of the Lease prior to the end of the 
twenty year term. In fact, as previously discussed, the owner terminated this lease 
before it expired due to the fire on Premises. 

3. Whether the Tenant has the right to sublet all of some of the property without notifying 
the owner. The Tenant may sublet it, but there are significant restrictions, such as (i) the 
tenant remains liable for the Lease's obligations (ii) the requirement of the assignee to 
assume the lease; (iii) that the assignment be on a standard form oflease, (iv) that it 
must be drafted in recordable form and that (v) the Tenant remain liable. If the tenant 
really had an ownership interest in 89 Frost Street it would be able to freely alienate the 
premises; the fact that the tenant did not indicates that the tenant did not have any 
ownership interests arising from the Lease. Similar assignment and sub leasing 
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provisions are not uncommon in commercial leasing of this nature. Furthermore, there 
is a limitation on how the property may be used (See Section V above). 

4. Whether the Tenant is responsible for the payment of all taxes, insurance, and operation 
and maintenance costs. Triple net leases where the tenant pays taxes as part of the rent · 
are typical. As discussed above, the fact that the Landlord remains liable for 
inheritance, succession and transfer taxes is consistent with the Landlord maintaining 
ownership status throughout. 

5. Whether the Tenant is responsible for making all structural and other repairs. The Lease . 
provides that the landlord will make all repairs for the first two years and then all 

· structural repairs. See discussion in Section Xll above. 

Conclusion 

Based upon my general and specific knowledge of commercial real estate leases, this lease is a 
typical single tenant industrial lease. The lease provisions were common to similar leases of that 
age and little has changed in the way industrial leases are drafted nearly 50 years later. Twenty 
years is a common term for a tenant that utilizes heavy machinery in its ordinary course of 
business. In fact, in my experience it would be unusual to fmd an industrial lease that did not 
allow for a term (that would include renewals that were in tenant's sole option) of at least that 
amount of time. Additionally, by the standards articulated in. Commander Oil, the Lease is a 
typical lease and does not fall into any of the examples provided by the Court that describe how a 
non-typical lease may be considered as de facto ownership. 

Previous Expert Testimony 

I have not testified at trial or deposition as an expert witness during the past four years. 

Compensation 

I am being compensated at $500 per hour for my time. 

Written and Prepared by: David I Tesler, Esq; 
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1                - D. TESLER -

2 landlord have?  Which is your question?

3      Q.   After the lease was signed and

4 executed and the property was turned over to

5 the Defendants, what reservations did the

6 landlord have in terms of saying how the

7 property could be used pursuant to the

8 lease?

9      A.   Okay.  So let's find the use

10 clause because that's the most direct answer

11 to your question.  Let's see if I referenced

12 it here.  Permitted Use, Section 19.  I

13 believe the words are that the tenant's use

14 was restricted to lamination and coatings of

15 papers, textiles and fabrics and general

16 manufacturing purposes, which means, for

17 example, that the tenant was not allowed to

18 bring in a client that was not a manufacture

19 -- bring in anybody or anything or do

20 anything with the property that was not for

21 manufacturing purposes, which is certainly a

22 limitation of the tenant's use.

23      Q.   So under the lease, the tenant

24 could do anything that's related to

25 manufacturing processes?
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1                - D. TESLER -

2      A.   I wouldn't say that completely in

3 wholesale because there's -- anything that

4 would, for example, if I recall correctly,

5 increase the insurance risk at the property

6 was also something that wasn't allowed.  So

7 it wasn't a carte blanche at all.

8      Q.   In the process of reviewing the

9 10,000 leases that your company does a year,

10 have you seen similar clauses to this where

11 tenants are permitted to do any

12 manufacturing?

13      A.   Of course.

14      Q.   Okay.  Would this be construed by

15 you to be a relatively broad use clause?

16      A.   I would say typical of -- it would

17 be a very typical clause in any context,

18 industrial or retail or office.  That's the

19 way -- I would -- that's the way these use

20 clauses are drafted.  So, for example, a gap

21 lease might say "for general retail

22 purposes" or an office lease like this one

23 would probably say "for general office

24 purposes" and the same with industrial.

25      Q.   I'm not asking you if it's typical
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1                - D. TESLER -

2 or not.  I'm asking you if this is a pretty

3 broad grant of power to the tenant under the

4 lease.

5           MR. RIESEL:  Objection to the form

6      of the question.  You may answer it.

7      A.   "Broad" is laden with judgment, so

8 I would just say it's typical.

9      Q.   I'm not asking you if it's

10 typical.  I'm asking you if it's a fairly

11 expansive list of activities that can be

12 conducted or a very limited number of

13 activities.

14      A.   That's all relative.  If he wanted

15 to put up a storefront to sell his wares, he

16 would not be allowed to do that because then

17 it would be retail.  So it's not -- it's --

18 "broad" is perspective.  I don't agree to

19 your use of the word "broad."  It doesn't

20 mean anything to me.

21           No.  I could say no, it's not

22 broad because he can't -- he's forbidden

23 from doing a lot of different things.

24      Q.   So under your interpretation of

25 the lease, what type of manufacturing
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1                - D. TESLER -

2 that allow the landlord to terminate a lease

3 prematurely?

4      A.   I think I've stated the most

5 common ones and even those common ones --

6 quote-unquote, common ones only exist in

7 less than 1 percent of the leases.  Most

8 times when a tenant, you know, enters into a

9 contract with a landlord, it's for them to

10 have, you know, unfettered access and the

11 right to exist in that space for a given

12 period of time.

13      Q.   Have you seen leases where the

14 landlord reserves the right to terminate the

15 lease upon the sale of the property?

16      A.   I have but so rare, so rare.

17      Q.   And that's not the case in the

18 lease that we're talking about with respect

19 to Jerry Spiegel and the Pufahl parties?

20      A.   Correct.

21      Q.   What other lease termination

22 provisions have you seen, irrespective of

23 whether they're rare or not, that the

24 landlord retained rights to terminate?

25      A.   I think I've described most of
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1                - D. TESLER -

2 responsibility?

3      A.   That would be the tenant's.

4      Q.   Special assessments would be whose

5 responsibility?

6      A.   Tenant's.

7      Q.   Is that a rare provision?

8      A.   Not for a single-tenant industrial

9 property.

10      Q.   How many single-tenant industrial

11 property leases have you reviewed in the

12 course of your experience?

13      A.   Hundreds.

14      Q.   What percentage has provisions

15 that require the tenant to pay assessments?

16      A.   50 to 60 -- you know what?  I

17 don't want to quantify it but way over 50

18 percent.  I would say more than that,

19 actually.  I would say about -- I hate

20 quantifying it because it's hard to quantify

21 under oath when you haven't done the math.

22 But let's just say north of 75 percent.

23      Q.   Under the lease that we're talking

24 about here, who pays the insurance?

25      A.   The tenant.
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1                - D. TESLER -

2 in this case talks about a 99-year lease

3 term which is, in fact, a very long term.

4           The second bundle of rights is

5 with regard to termination.  You know, the

6 lease provides several grounds for

7 termination as we discussed.  Yes, they're

8 typical but, in fact, what actually did

9 happen was the lease did, in fact, terminate

10 prior to the end of the term.  So it's a

11 little bit hard to argue that that

12 particular bundle of rights is not

13 applicable.

14           We talked about the sublet issue

15 already, but it does not meet the direct

16 standards set under in terms of record

17 notice.

18           You know, what you've been harping

19 on right now is whether the tenant is

20 responsible for all payments of taxes,

21 insurance and operation and maintenance

22 costs.  And I'm sure you're aware of what's

23 called the triple-net lease, and a

24 triple-net lease is about as common a lease

25 type as exists in the commercial real estate
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1                - D. TESLER -

2 market.

3           This is a triple-net lease and the

4 very fact that the tenant has to pay taxes,

5 insurance and operations no more makes it --

6 does not make it at all a de facto landlord.

7 And if that was the case, you would have

8 millions of leases around the country all of

9 a sudden, being -- the tenant being

10 considered a landlord and owner for which is

11 obviously an impossibility.

12           And one of the things that they

13 teach you, you know, in Real Estate 101 is

14 whoever makes structural repairs is

15 considered the owner.  And, in fact, here

16 the landlord/owner is responsible for it.

17           So those are just some of the

18 bundle of rights that the landlord has and

19 the tenant doesn't.

20      Q.   You keep using the terms "typical"

21 or "normal" and I believe you try to

22 extrapolate that into if something's typical

23 or normal, it's not an indicia of ownership.

24           Is that your testimony?

25      A.   Well, for example, to answer your
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1                - D. TESLER -

2 question, if a triple-net lease is a -- you

3 kept on asking me whether taxes, insurance

4 and maintenance costs -- if I, in fact, see

5 them as an indication of ownership.  And one

6 could say certainly that is an indication of

7 ownership, but a triple-net lease which is a

8 very, very typical standard -- typical in

9 that there are so many leases that are --

10 that are triple-net.

11           So if there are -- if 50, 60, 70

12 percent of tenants also have to pay taxes,

13 insurance and operation, then all tenants

14 have some degree of indications of ownership

15 to empty the term of meaning.

16      Q.   Let's see if we can agree on

17 something.  Triple-net leases, for

18 example --

19      A.   Yeah.

20      Q.   -- they're typical and normal --

21      A.   Yes.

22      Q.   -- right?  And in Commander Oil,

23 one of the factors that the Court has set

24 out as an indicia of ownership is if it is a

25 triple-net lease, it's an indicia of
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1                - D. TESLER -

2 BY MR. MALDONADO (continuing):

3      Q.   As you sit here without looking at

4 the mortgage, what's the significance of it?

5      A.   Well, first of all, it gives the

6 landlord -- it allows -- first of all, the

7 very presence of the mortgage itself, if

8 they didn't get the mortgage, the whole

9 lease would have been terminated, which to

10 me is a very significant point about whether

11 or not the landlord -- you know, the tenant

12 can be considered a landlord when the very

13 existence of the whole lease could have been

14 terminated by the landlord's failure to get

15 a mortgage on the premises, which is not

16 exactly a very -- speaks to the lack of

17 rights that the tenant had in this

18 particular case.

19           Secondly, it's very unusual for an

20 owner of a property to have things dictated

21 to it by anybody else.  But in this case,

22 the mortgage dictated that they had certain

23 rights to amend the lease obviously subject

24 to the tenant's approval or the tenant could

25 terminate the lease.
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1                - D. TESLER -

2           But, again, the point is that no

3 owner of commercial real estate property

4 would have its rights adjusted by a third

5 party.

6      Q.   Do you know if the deal, as

7 contemplated between Jerry Spiegel and the

8 Pufahls, was conditioned upon Mr. Spiegel's

9 ability to obtain financing?

10      A.   I think that's in the lease

11 itself.

12      Q.   So you would expect some level of

13 cooperation between the tenant and the

14 landlord in that case, correct?

15      A.   Of course I would.  But let me

16 just be very clear.  What's typical in terms

17 of cooperation is that the tenant

18 subordinates itself to the lender, and

19 what's also typical is that the lender then

20 signs a non-disturbance keeping the tenant

21 in.

22           This was more than not typical;

23 this was a lender having more, a larger

24 bundle of rights which limited the bundle of

25 rights of a tenant.  And not only does it --
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1                - D. TESLER -

2 is it not consistent with the tenant as a

3 de facto owner, but it's not even consistent

4 in terms of the rights that tenants usually

5 have.  It's even lower than that in terms of

6 its ability to amend the lease.

7      Q.   Do you have firsthand knowledge as

8 to what was typical in 1966?

9      A.   In terms of what?  Leases?

10      Q.   Leases and mortgages.

11      A.   Mortgages, no.  Leases, yes.

12      Q.   Were those the only documents you

13 reviewed?

14      A.   To the best of my knowledge, yes.

15      Q.   Why did you review the Financial

16 Accounting Standard Board's materials?

17      A.   Only because Weinstock made

18 reference to it.

19      Q.   Do you have an understanding of

20 what a capital lease is?

21      A.   Not a very good one.

22      Q.   Do you know if this is a capital

23 lease?  And when I say "this," I'm referring

24 to the exhibit before you as Defendants' 15.

25      A.   I'll tell you exactly -- I'd like
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1

2 B E N J A M I N    W E I N S T O C K,

3 having first been duly sworn by a Notary

4 Public of the State of New York, was

5 examined and testified as follows:

6 EXAMINATION BY

7 MR. RIESEL:                                 09:31:35AM

8     Q.      Would you state your name and   09:31:35AM

9 address, Mr. Weinstock.                     09:31:36AM

10     A.      Benjamin Weinstock, 1425 RXR    09:31:38AM

11 Plaza, Uniondale, New York 11556.           09:31:42AM

12     Q.      You are an attorney-at-law      09:31:47AM

13 admitted to practice in the State of New    09:31:55AM

14 York, right?                                09:31:57AM

15     A.      Correct.                        09:31:57AM

16     Q.      Would you tell us what firm you 09:31:58AM

17 are a member of?                            09:31:59AM

18     A.      I am a member of the firm of    09:32:00AM

19 Ruskin Moscou Faltischek PC.                09:32:05AM

20     Q.      Where is that located?          09:32:08AM

21     A.      At the address I just gave you. 09:32:09AM

22     Q.      You have been engaged in the    09:32:17AM

23 practice of real estate law for how long?   09:32:19AM

24     A.      Approximately 35 years.         09:32:21AM

25     Q.      During this time have you or    09:32:22AM
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1               WEINSTOCK

2 any members of your firm ever represented   09:32:25AM

3 Next Millennium Realty LLC?                 09:32:29AM

4     A.      Yes.                            09:32:31AM

5     Q.      Would you tell us the extent of 09:32:32AM

6 that representation.                        09:32:36AM

7     A.      I handled a negotiation of a    09:32:40AM

8 lease for Next Millennium at a property     09:32:42AM

9 located on Old Country Road in Westbury,    09:32:46AM

10 the tenant is Century 21 and I was          09:32:49AM

11 involved in some post lease execution       09:32:53AM

12 issues that arose in connection with        09:32:57AM

13 construction.                               09:32:59AM

14             And that was approximately 16,  09:33:04AM

15 17 years ago.                               09:33:08AM

16     Q.      Have you done any other work    09:33:09AM

17 for Next Millennium Realty LLC?             09:33:12AM

18             MR. MALDONADO:  Other than this 09:33:19AM

19 opinion?                                    09:33:20AM

20             MR. RIESEL:  Yes.               09:33:21AM

21     A.      I don't recall.                 09:33:29AM

22     Q.      Has any member of your firm     09:33:30AM

23 represented Next Millennium Realty LLC,     09:33:32AM

24 when I say any member of your firm, I also  09:33:34AM

25 mean to include any employee of your firm?  09:33:36AM
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1               WEINSTOCK

2 the contamination, that caused the          09:44:59AM

3 contamination, and that they wanted to get  09:45:05AM

4 my testimony as an expert on the issue of   09:45:07AM

5 owner liability under CERCLA as outlined    09:45:09AM

6 in the Commander Oil versus Barlow case.    09:45:16AM

7             Alan gave me a short synopsis   09:45:28AM

8 of the lease which I subsequently read.     09:45:30AM

9     Q.      And that's the extent of        09:45:32AM

10 Mr. Eidler's information conveyed to you    09:45:34AM

11 that you have relied on in this matter?     09:45:40AM

12     A.      To the best of my recollection. 09:45:45AM

13     Q.      You had a conversation with Mr. 09:45:47AM

14 Sanders also?                               09:45:49AM

15     A.      Correct.                        09:45:49AM

16     Q.      What did Mr. Sanders tell you?  09:45:54AM

17     A.      Essentially the same as Eidler; 09:45:56AM

18 it was corroborating, in effect.            09:45:57AM

19     Q.      You spoke to this good-looking  09:46:06AM

20 gentleman, Mr. Maldonado, and you recite    09:46:17AM

21 that in your report.                        09:46:24AM

22             Are there any facts or          09:46:24AM

23 assumptions that Mr. Maldonado conveyed to  09:46:26AM

24 you that you have used or relied upon in    09:46:31AM

25 formulating your opinion?                   09:46:33AM
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1               WEINSTOCK

2             Do you see expert's opinion on  09:53:08AM

3 page 2?                                     09:53:10AM

4             (Witness perusing document.)    09:53:11AM

5     Q.       "I have been asked to provide  09:53:13AM

6 an opinion as an expert in real estate law  09:53:14AM

7 whether, under applicable law, the          09:53:18AM

8 defendants are owners for CERCLA liability  09:53:20AM

9 purposes."                                  09:53:24AM

10             And there is a footnote there,  09:53:26AM

11 that's what you wrote?                      09:53:27AM

12     A.      That's correct.                 09:53:28AM

13     Q.      What is the applicable law that 09:53:31AM

14 you are opining on?                         09:53:34AM

15     A.      Principally the Commander Oil   09:53:35AM

16 versus Barlow case decided by the Second    09:53:39AM

17 Circuit in 2000.                            09:53:44AM

18     Q.      Do you understand the court in  09:53:47AM

19 that case to have enunciated a rule of      09:53:51AM

20 environmental law or a rule of real estate  09:53:57AM

21 law?                                        09:53:59AM

22     A.      A rule of environmental law     09:54:01AM

23 affecting the responsibility of persons     09:54:03AM

24 that have interests in real estate.         09:54:06AM

25     Q.      But you are not an expert in    09:54:09AM
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2 environmental law, you don't hold yourself  09:54:11AM

3 out to be one, isn't that right?            09:54:14AM

4     A.      That's correct.                 09:54:15AM

5     Q.      In page 3 of your opinion you   09:54:40AM

6 recite certain facts related to the         09:54:42AM

7 execution of the lease and the intent of    09:54:44AM

8 the tenant.                                 09:54:47AM

9             Do you see that?                09:54:48AM

10     A.      Are you referring to the        09:54:50AM

11 heading "Background"?                       09:54:50AM

12     Q.      Yes, I am.                      09:54:53AM

13     A.      Yes.                            09:54:54AM

14     Q.      Are those facts set forth on    09:54:58AM

15 page 3 and going over to the top of page    09:55:01AM

16 4, are those facts integral to your         09:55:07AM

17 opinion?                                    09:55:12AM

18     A.      Which facts are you referring   09:55:13AM

19 to?                                         09:55:14AM

20     Q.      Well, I am referring to the     09:55:22AM

21 parties negotiated a build-to-suit          09:55:26AM

22 arrangement.                                09:55:29AM

23     A.      I understand that to be the     09:55:32AM

24 fact.                                       09:55:33AM

25     Q.      What's the basis of your        09:55:33AM
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2     A.      It is what the parties          10:10:05AM

3 negotiated in this transaction, it is not   10:10:06AM

4 abnormal.                                   10:10:09AM

5             There are deals in which        10:10:09AM

6 tenants pay the taxes and assessments and   10:10:11AM

7 there are deals in which tenants don't pay  10:10:13AM

8 the taxes and assessments.                  10:10:15AM

9     Q.      For a single tenant, that is,   10:10:17AM

10 one tenant in one building, isn't it        10:10:18AM

11 common for it to be a triple net lease?     10:10:21AM

12     A.      There is no template; in a      10:10:23AM

13 triple net lease by definition the tenant   10:10:26AM

14 will pay the taxes and assessments.         10:10:28AM

15             But there is no template that   10:10:30AM

16 says that any time you lease a building to  10:10:32AM

17 a single tenant, the tenant will pay the    10:10:34AM

18 taxes, although that is frequently the      10:10:36AM

19 case.                                       10:10:38AM

20     Q.      On page 57, turn to page 57.    10:10:41AM

21             Look at article 14 for quiet    10:10:55AM

22 enjoyment.                                  10:11:00AM

23             (Witness perusing document.)    10:11:04AM

24     Q.      That's a fairly standard form   10:11:05AM

25 clause, isn't it?                           10:11:08AM

Page 35

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400

Case 2:03-cv-05985-ARL   Document 684-8   Filed 04/02/14   Page 9 of 11 PageID #: 7860
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2     Q.      So I am trying to use it in     10:14:06AM

3 what I consider a more correct form.        10:14:08AM

4     A.      Then I am not following your    10:14:12AM

5 question and I want to make sure I          10:14:13AM

6 understand what you're asking me.           10:14:15AM

7     Q.      What I'm saying is when I refer 10:14:18AM

8 to Pufahl Realty Corp., I'm referring to    10:14:24AM

9 the entity that signed the April 1st        10:14:27AM

10 lease.                                      10:14:30AM

11     A.      Okay.                           10:14:30AM

12     Q.      Basically Pufahl Realty Corp.'s 10:14:32AM

13 liability as a de facto owner under CERCLA  10:14:35AM

14 arises from the April 1, 1966, lease,       10:14:40AM

15 isn't that right?                           10:14:43AM

16             MR. MALDONADO:  Objection.      10:14:44AM

17     A.      Its connection to the property, 10:14:49AM

18 its interest in the property, is the        10:14:51AM

19 interest granted under the April 1966       10:14:54AM

20 lease.                                      10:14:57AM

21             Its liability arises from a     10:14:58AM

22 variety of things; the lease, applicable    10:15:00AM

23 law, and what it did on the property.       10:15:03AM

24     Q.      So in part its liability arises 10:15:06AM

25 from the lease?                             10:15:11AM
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2     A.      That's a correct statement.     10:15:13AM

3     Q.      And when you look at your       10:15:15AM

4 conclusion that Pufahl Realty Corp. is      10:15:21AM

5 liable, it is because you have construed    10:15:29AM

6 the lease as making it liable?              10:15:30AM

7     A.      In the context of what it did   10:15:37AM

8 on the property and in the context of the   10:15:38AM

9 balancing test in Commander.                10:15:41AM

10     Q.      The lease grants Pufahl Realty  10:15:51AM

11 Corp. certain powers and responsibilities,  10:15:53AM

12 right?                                      10:15:55AM

13     A.      That's correct.                 10:15:55AM

14     Q.      Those are similar to other      10:15:58AM

15 leases which grant tenants certain powers   10:16:02AM

16 and responsibilities?                       10:16:07AM

17     A.      Certainly.                      10:16:08AM

18     Q.      For each of these               10:16:14AM

19 responsibilities that a tenant has, there   10:16:15AM

20 is a corresponding power in the landlord,   10:16:18AM

21 isn't that correct?                         10:16:21AM

22     A.      I don't understand your         10:16:23AM

23 question.                                   10:16:25AM

24     Q.      For example, under this lease,  10:16:26AM

25 that is, the April 1, 1966, lease, Pufahl   10:16:31AM
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August 29,2013

Kevin Maldonado, Esq.

Kevin Maldonado & Partners,LLC
5 Hickory Hill Road
Windham, NY 12496

Re: Next Millennium Realty, L.L.C., et al. v. Adchem Corp., et al. (Case No. 2:03-
District of New Y

Dear Mr. Maldonado:

You have asked me to provide an expert opinion in the above matter as to the
indicia of ownership under the Lease (described below) for the 89 Frost Street, V/estbury
New York ("Property") during the period of occupancy of the Property by the defendants

in above-referenced lawsuit ("Action"), This Expert's Report is prepared by me in
response to your request.

Oualifications of the Exnert

I am a shareholder of Ruskin Moscou Faltischek P.C,, where I am also the co-
chair of the hrm's Real Estate Department. I began practicing law at the firm in 1978

and became a shareholder in 1984. As Co-chair of the firm's Real Estate Department I
am responsible for the administration and supervision of the other attorneys in the

Department and I am responsible for real estate matters handled by my firm.

Over the past 35 years I have acquired significant experience in all aspects of real

estate law. I have handled thousands of properties, transactions and agreements. These

include leaseholds, f,rnancing arrangements, business associations, condemnations, land
use approvals, title insurance claims, construction financing and development, and many
more.

Since 2008, I have listed as one of the New York Area's Best Lawyers in Real

Estate and I have been named in the annual Superlawyers compilation. In 2010 I was

elected as a Fellow of the American College of Real Estate Lawyers (ACREL), the
premier organization of American real estate lawyers, where admission is by invitation
only after a rigorous screening process,

East Tower, 15th Floor, 1425 RXR Plaza, Uniondale, NY 11556-1425 i 516.663.6600 r 212.688.8300 ¡ F 516.663.6601 , www,rmlpc.oo¡n
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I am an active participant in many professional organizations. I am the Chairman
of the Real Property Law Section of the New York State Bar Association, and I serve on

the leasing and title committees of the Section and on similar committees of the
American Bar Association and ACREL. I am a frequent program chair and lecturer on a
wide variety of real estate topics for many continuing legal education providers.

I was an adjunct professor at Yeshiva University and at Hofstra Law School. I
currently teach and advanced real estate transactions and financing course in the Real
Estate LLM Program afNew York Law School.

A complete copy of my Curriculum Vitae is attached to this Report as Exhibit A
and is made apaft hereof.

Expert's Opinion

I have been asked to provide an opinion as an expert in real estate law whether,
under applicable law, the Defendants are "owners" for CERCLA liability prrposes.t

I have reviewed the lease between Jeny Spiegal ("Spiegel" or "Plaintiffl') and
Pufahl Realty Corp. ("Pufahl"), the Addendum to Lease, Rider to Lease and Guarantee of
Lease, all dated April 1 , 1966 (collectively the "Lease"). I have also reviewed
Commqnder Oil v. Bqrlo Equipment Company,215 F.3d 32I (2"d Cir. 2000), Cert denied,

531 U.S. 979 (2000) ("Commander"). Commander articulates a balancing test to
determine whether a tenant has suffrcient indicia of ownership to cause the tenant to have

liability as an "owner" under CERCLA. The criteria identif,red in Commander are a non

exclusive list of five factors that will be discussed at length below. I have also reviewed
Pateley Associates I, LLC v. Pitney Bowes, Inc., 704 F. Supp. 2d 140 (D. Conn. 2010)
("Pateley"), a subsequent decision which utilizes the Commander factors in finding the

defendant liable as an "o\,vner" for CERCLA purposes. I have also had conversations
with principals of Spiegel and their attorney, Kevin Moldanando, Esq., to learn the facts

and circumstances of the relationship between Spiegel and Pufahl that are relied upon in
this Report.

It is my opinion that the Lease grants Pufahl signihcant powers and
responsibilities that cause it to be an "owner" for CERCLA liability purposes when the

Commander balancing test is applied.

t It is my understanding that the lease was executed by Pufahl and later assigned to a related general
partnership owned by the Charles Pufahl, Joseph Pufahl and Herman Pufahl. I am also aware that there are

allegations in the complaint that all the defendants operated as a single enterprise and havejoint liability.
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The Commander Oil Test

In Commqnder Oil Corp. v. Barlo Equipment Corp., the Court of Appeals for the

Second Circuit articulated a non-exclusive list of five factors that cause a lessee to be

deemed an "owner" for CERCLA purposes. These factors are:

(1) Whether the lease is for an extensive term and admits of no rights in the

landlord to determine how the property is used;

(2) Whether the lease can be terminated by the landlord before it expires by its terms;

(3) Whether the tenant has the right to sublet all or some of the property without
notifying the landlord;

(4) Whether the tenant is responsible for payment of all taxes, assessments, insurance,

and operation and maintenance costs; and

(5) Whether the tenant is responsible for making all structural and other repairs.

Background

Pufahl Realty Corp. was a tenant of Spiegel at another location. In 7966, Herman

Pufahl, Charles Pufahl and Joseph Pufahl, the principals of Pufahl Realty Corp. and its

affiliates, Lincoln Processing Corp and Laminar Fabrics Corp., negotiated a build-to-suit

arrangement with Spiegel under which Spiegel agreed to build a manufacturing facility
for Pufahl Realty Corp. and its affrliates designed to their exact needs and specifications

as a fabric laminator in the textile industry. It was always the tenant's intention to own

the Property. In order to finance the project, Spiegel and Pufahl signed a 20 year lease

and the tenant had an option to buy the building in the twelfth year of the term for the

pre-negotiated sum of $490,000.00.

The tenant regarded itself as the owner of the Property and made, removed and

replaced leasehold improvements and alterations to the Property, and freely sublet the

Property, all without any notice to, or consent from, its landlord, Spiegel.

The tenant unequivocally intended to exercise the purchase option and acquire the

Property. However, a f,rre in the tenth year of the term caused the Lease to terminate and

the ãption expired. Notwithstanding the termination of the Lease and the expiration of
the option, Pufahl sued Spieg el in 1976 following the fire in an attempt to force the sale

of the Property to the Defendants to consummate the purchase option. This case was
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settled in 1976 by the payment of $75,000 by Spiegel to the Defendants and the

Defendants release of all rights under the Lease, including the purchase option.

Applving Commander to the Pufahl Lease Agreement

1. Long Term Lease and No Right to Determine How the Property is Used.

The Lease is for a term of 20 years and is not terminable by the landlord prior to
the stated expiration date except for a default by the tenant or the destruction or

condemnation of the building on the Property. Very signihcantly, the tenant has the

absolute option to purchase the Property in the twelfth year of the term for a pre-

negotiated price of $490,000.00. This combination, a long term lease with a purchase

option, is the legal equivalent of ownership.

The report prepared by David Tesler, Esq. on behalf of the tenant claims that a20
year lease is not regarded as "ownsrship." In support of his opinion, he states:

"A good indication that atwenty year lease does not reflect a
transfer of ownership interests is that New York's taxing
authority has not treated such short leases as triggering a tax on

transfer of a ownership interest. In part to ensure that no party

escapes paying NY transfer tax upon transfer of commercial
real estate, NY State taxes all leasehold interests that are

substantively similar to fee ownership, Therefore, Section
575,7(a) of the Real Estate Transfer Tax Regulations provides
(in part) that a conveyance of a leasehold is not taxable if the

sum of the term of the lease or sublease and any options for
renewal exceeds forty nine (49) years. This provides additional
evidence that atwenty-year lease should not be transform a
lessee interest into a lessor interest."

In reaching his conclusion, Mr. Tesler incorrectly ignores the tenant's purchase

option. In fact, the grant of a lease of any length which contains a purchase option is

treated by New York's tax laws as a transfer of ownership and is subject to the full real

property transfer tax in exactly the same manner as deed conveying a fee estate.

Section A02(a) of the New York Tax Law imposes areal estate transfer tax on

every conveyance of an interest in real property. Section 1401(Ð of the New York Tax

Law states that an option with a right of possession under a lease is a conveyance of an

interest in real property, and is taxable as such. Therefore, under New York State Tax

Law, the lease constitutes a taxable transfer of an interest in real property.
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Mr. Tesler cites Section 575.7(a) of the New York State Transfer Tax Regulations

in support of his incorrect conclusion. However, he fails to cite Section 575.7(c)(a) of
the New York State Tax Regulations (20 NYCRR 575.7(cX1)) which specifically states

as follows:

"(c) Creation of a lease for less than 49 years coupled
with the granting of an option to purchase.

(1) An option to purchase real property is an interest tn
real property. Where an option to purchase real property is
coupled with the granting of the right to use and occupancy of
the real property, a conveyance subject to the transfer tax has

occurred. Therefore, the creation of a lease coupled with the
granting ofan option to purchase the real property, regardless

ofthe term ofthe lease, is a conveyance subject to the transfer
tax,"

Accordingly, in Mr. Tesler's own words, by virtue of the taxable character of this
lease, New York clearly regards this Lease as "a transfer of commercial real estate."

Moreover, 20 years is a "long term lease." It is substantially longer than the five
year term of the Commander lease It gives the Tenant the sole and absolute right to
occupy and posses the site to the exclusion of the owner for the full term of the Lease.

Many financial dictionaries define a "long term lease" as follows:

"A lease for longer than one, ltve or 10 years, depending on
the specific asset being leased. For example, commercial
property usually has long-term leases for five or more
years, while residential property often carries long-term
leases for more than one year. A long-term lease locks in
the price one pays for the asset, which is usually
advantageous because prices often trend upward." Farlex
Financial Dictionary 2012.

"In general, a lease of ten years or more." Business
Dictionary.com.

"A lease of ten years or longet." The American Heritage Dictionary of
Business Terms,
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"Long Term Lease: In most markets, this refers to a lease whose term is at

least three years from initial signing until the date of expiration or renewal

option," Center For Commercial Real Estate Leasing'

As to the second part of the first factor of the Commander test (1.e., restrictions on

tenant's use), the Tenant had free reign to use the Property as it desired, Spiegel did not
place any customary leasehold limitations on the tenant such as the hours of operation,

the number of employees in the building, or the type, location and quantity of
manufacturing equipment to be installed by tenant. The building was designed and

constructed for tenant's specific manufacturing use which is described in the Lease as

"lamination and coating of paper, textiles and fabrics and for general manufacturing
purposes." The tenant was only prohibited from using the Property "for any purpose

deemed ultrahazardous on account of frre." This precaution does not change the

charucter of tenant's "owner" status. It was intended only to protect the abutting property

Spiegel owned from damage by risky activity at the Property, and from excessive liability
exposuÍe.

2. Landlord Cannot Terminate the Lease Early.

The second Commander factor is whether the lease can be terminated by the

landlord before it expires by its terms. As noted by the Commander Cout1, the landlord's
inability to electively terminate the lease early is indicative of a tenant's "owner" status,

In our case, Spiegel did not have any right to terminate the Lease prior to the stated

expiration date. Spiegel did not have an option to end the Lease early if it elected to sell,

finance or redevelop the site. The tenant had exclusive occupancy and control ofthe
Property for the full 20 year term and the Lease would end prior to the stated maturity
date only in three circumstances, all of which are beyond Spiegel's control; (a) the tenant

defaults under the Lease and is evicted, (b) the tenant purchases the Property under the

option, or (c) the building is destroyed by fire, even if the fire is caused by the tenant's

negligence or unlawful act.

to Sublet orJ

One of the most zealously guarded rights of landlord in a typical lease transaction

is the landlord's power to restrict assignment of the lease and subletting of the premises.

In my experience, the assignment and subletting clause is one of the most heavily
negotiated clauses in a lease. In this case, in recognition of the fact that the tenant was

the beneficial owner of the Property, Spiegel abandoned all control over assignment or
subletting. The tenant had the absolute right and power to assign the Lease or sublet the

Property, in either case in whole or in part, to anyone (or more than one) person,

corporation or other entity. The tenant even had the ability to assign the Lease to a
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sovereign power, such as a foreign government, that would be immune from any suit
brought by Spiegel, its involuntary landlord.

This is dramatically different that the situation in Commander, where the tenant
was required to "obtain written approval from Commander Oil to sublet the Property, and
prohibited from subletting to any entity that had 'any connection with the fuel, fuel oil or
oil business."' Commander Oil,215 F.3d at33l.

This factor is of particular importance, as the Court in Commander noted that the
polluting subtenant was first put into possession of Commander's property by
Commander itself in its capacity as the owner of the property. It was only as a result of
the subsequent restructuring of the leases on the property, that the polluter became a

subtenant of Barlo. It is a very signihcant distinction that in our case, Spiegel never had

any dealing with the alleged polluting subtenant, Marvex Corp,2 The tenant entered in to
a sublease directly with Marvex as its subtenant and put the polluter into possession of
the site. It acted as an "owner" does in deciding who it leases the property to, what he

subtenant may do on the propriety and how long the subtenant can remain. All the

income from the sublease inured solely to the tenant's benefit and landlord had no

payments from the subtenant.

Tenant is Responsible for All Taxes. Assessments. Insurance. and

Operation and Maintenance Costs

By the terms of the Lease, the tenant was solely responsible for paying all utility
costs, insurance costs for liability, casualty and boiler coverage and for rent loss

insurance. Tenant was responsible to pay for all real estate taxes and assessments

affecting the Property. The tenant was responsible for the removal of rubbish, snow and

ice, and for landscaping. In other words, the tenant paid for everything and was solely
responsible for all costs attributable to the use, operation, maintenance and repair of the

Property,

5. Tenant is Responsible Repairs

The tenant is responsible for all non-structural repairs, certain structural repairs
such as the roof, and for the repair of all structural damage caused by tenant. The
tenant's experts point to Spiegel's lone obligation to make structural repairs. While it is

' Mr, Maldonado has advised me that Defendants are asserting a defense that most, if not all of the

contamination originated during the occupancy of the site by their subtenant Marvex. Mr. Maldonado has

also informed me that he believes that contaminating events occurred during the earlier use and occupancy

of the property by the Defendants in addition to any contamination occurring during the occupancy of the

Property by the subtenant.

4
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correct that Spiegel assumed this obligation, it is really in the nature of an extended

guaranty of the structure that Spiegel custom built for the tenant. In context, one clearly
sees that this is not a typical lease obligation. Instead Spiegel, as the developer of the

Property, is assuring the tenant (as the future record owner of the Property), that the

major structural components of the building (foundation, walls, floor slab, steel and roof
deck) are sound. In fact, the clause in the Lease which places this burden on the landlord
has a very enlightening heading. Instead of being labeled "Repairs and Maintenance" as

expected, the clause bears the revealing title "Guarantee of Labor & Materials."

It is significant to note that the tenant is responsible to comply, at its sole cost and

expense, with all statutes, ordinances, rules order, regulation and requirements of all
governmental bodies, even to the point of making structural changes and alterations to the

building and the land if applicable.

Other Indicative Factors

The Commander Court stressed that the list of factors it enumerated was not
intended to be exclusive of other relev ant indicia. Id. at 331, and emphasized that its

analysis "is meant to reinforce the point that the critical question is whether the lessee's

status is that of a de facto owner, . .." In addition, the Court declared that:

"Our statutory interpretation is guided by CERCLA's few
well-established principles. 'Because it is a remedial statute,

CERCLA must be construed liberally to effectuate its two
primary goals: (1) enabling the EPA to respond efficiently
and expeditiously to toxic spills, and (2) holding those parties

fpotentially] responsible for the releases liable for the costs of
the cleanup .' B.F. Goodrich, 958 F.2d at 1 198." Id. at 327 .

Guided by this expression of principle and intent, I have examined the entire

Lease to see whether the document, as a whole established de facto ownership in the

tenant for CERCLA purposes. In my opinion, the balance of the Lease underscores that

the tenant must be treated as an owner for CERCLA liability. The relevant factors are

discussed seriatim below.

(a) Risk of Loss. One expects that the risk of loss is to be borne by an owner

In this case, the tenant assumed the risk of loss. The tenant was not
entitled to any compensation for the destruction of its Lease by fire or
condemnation. It bore all the risk of these losses.
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(b) Net Lease. In a typical industrial lease, the obligation to pay rent abates

during any period when the premises are uninhabitable due to fire or other
casualty. To the contrary, the Lease provides that rent does not abate

following a fire or other casualty, This clause dramatically evidences that
the tenant enjoys all benef,rcial ownership rights and it must bear the risk
that the Property will be uninhabitable. To that end, the Tenant was

required to maintain 12 months' of rent interruption insurance coverage so

that there would be sufficient funds to maintain the flow of rent following
a hre.

(c) Exclusive Possession. Unlike Commander, Spiegel had no right to use

any portion of the Property. It had only limited right to inspect the

Property to ensure that its tenant was complying with the terms of the
Lease, and even then, the Lease provided that the landlord may not enter

the factory portion of the Property without notice to, and supervision by,
the tenant.

Spiegel was, at the time the Lease was made, the owner of an adjacent
Property. Therefore the Lease included a clause permitting Spiegel to use

the easterly wall of the building on the Property as aparty wall for
enclosure and support to benefit Spiegel's adjoining property. In a typical
space lease, where the tenant has no "ownership" intetest in the property,
the tenant would not object to this clause. However, because the tenant
regarded itself as the beneficial owner of the Property from the outset, it
objected to this clause and it was deleted from the Lease. (See paragraph
73 of the Lease.)

(d) Option to Purchase. One of the strongest indicia of ownership is an

option to purchase at a discounted price.

The Financial Accounting Standards Board ("FASB")3 classifies a lease

that contains a discounted purchase option as a "Capital Lease." This
designation is extremely important because, for accounting purposes, a

Capital Lease is the equivalent of "ownership." It transfers all the risks
and benefits of ownership to the lessee.

t Since 1973,the Financial Accounting Standards Board (FASB) has been the designated organization in
the private sector for establishing standards offinancial accounting that govern the preparation offinancial
reports by nongovernmental entities. Those standards are officially recognized as authoritative by the

Securities and Exchange Commission (SEC) (Financial Repofing Release No. l, Section 101 , and

reafhrmed in its April 2003 Policy Statement) and the American Institute of Certihed Public Accountants
(Rule 203, Rules of Professional Conduct, as amended ll4ay 1973 andMay 1979).
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The Complaint filed in the Tenant's 1976 lawsuit seeking to exercise the
purchase option is very enlightening. In it, Tenant alleges that the

replacement cost of the building (excluding land and foundations) on the

Property was up to $820,000. Despite this, Tenant's purchase option, if it
would have survived the termination of the Lease, would have allowed the
Tenant to buy the building, together with the land and foundations, for the

deeply discounted price of $490,000, an amount equal to approximately
50% of the value of the Property. Certainly this "bargain purchase option"
leads to the inescapable conclusions that (i) the Lease was a Capital Lease,

and therefore, (ii) Tenant was the "owner" of the Property under the

universally controlling FASB standards.

Expert's Compensation

My firm will be paid at my standard hourly rate for services provided in studying
the file and rendering this Report, attending depositions and testifying at trial. The
Plaintiff will also compensate my firm for disbursements ordinarily incurred in
connection with the matter, such as Federal Express charges, long distance telephone
calls, messenger fees and the like.

Benj einstock, Esq

:ODMA\PCDOCS\RMF DOC\576429\5
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1               J. PUFAHL

2 lamination equipment?                       01:36:41PM

3     A.      I don't think so.               01:36:42PM

4     Q.      Do you know if he bought the    01:36:45PM

5 scouring machine?                           01:36:46PM

6     A.      I don't think so.               01:36:48PM

7     Q.      Do you know if the oven that he 01:36:54PM

8 purchased, that Marvex purchased, was       01:36:56PM

9 utilized in their operation post 1973?      01:36:58PM

10     A.      Whether Marvex used it, I       01:37:02PM

11 believe so.                                 01:37:04PM

12     Q.      Do you know if Marvex had any   01:37:11PM

13 other type of manufacturing they did at     01:37:14PM

14 the facility post 1973, 89 Frost Street?    01:37:16PM

15             MR. RIESEL:  Had any other,     01:37:21PM

16 other than what?                            01:37:23PM

17             MR. MALDONADO:  The one he has  01:37:24PM

18 described already, the laminating.          01:37:25PM

19     A.      No, I didn't say he bought the  01:37:27PM

20 laminator.                                  01:37:29PM

21     Q.      The oven.                       01:37:30PM

22     A.      All he bought was the oven.     01:37:32PM

23     Q.      Do you know what processes      01:37:37PM

24 Marvex conducted at 89 Frost Street post    01:37:38PM

25 1973?                                       01:37:42PM
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1               J. PUFAHL

2     A.      I did; whether I remember, he   01:37:44PM

3 did some knitting and he had, I don't even  01:37:51PM

4 know how to describe this machine, it was   01:37:59PM

5 a continuous --  essentially a continuous   01:38:02PM

6 dry cleaner.                                01:38:07PM

7     Q.      What did he use the continuous  01:38:12PM

8 dry cleaner for?                            01:38:13PM

9     A.      To get --  for his knits, to    01:38:15PM

10 get the oils out of them.                   01:38:18PM

11     Q.      Why did he need to get the oils 01:38:24PM

12 out of the knits?                           01:38:26PM

13     A.      If you have ever seen a piece   01:38:27PM

14 of knit goods, they have to lubricate the   01:38:28PM

15 arm to go through all the needles and       01:38:36PM

16 things that they do to make a piece of      01:38:37PM

17 knit goods, it is just saturated with       01:38:42PM

18 oils, you had to do something to it.        01:38:49PM

19     Q.      What did the machine look like  01:38:51PM

20 that he utilized to clean the oil from the  01:38:52PM

21 knits?                                      01:38:54PM

22     A.      I remember it was blue; it was  01:38:58PM

23 a fairly large machine.                     01:39:02PM

24     Q.      Do you remember the name of the 01:39:06PM

25 manufacturer of it?                         01:39:08PM
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1               J. PUFAHL

2     Q.      Did there come a point in time  01:48:18PM

3 when the Marvex tenancy came to an end?     01:48:20PM

4     A.      Yes.                            01:48:25PM

5     Q.      What happened?                  01:48:26PM

6     A.      There was a major fire,         01:48:28PM

7 basically took down the whole building,     01:48:33PM

8 most of the building.                       01:48:35PM

9     Q.      Do you know the cause of the    01:48:39PM

10 fire?                                       01:48:41PM

11     A.      How it started, no.             01:48:44PM

12     Q.      Are you aware that it was an    01:48:47PM

13 arson?                                      01:48:49PM

14     A.      Yes.                            01:48:50PM

15     Q.      Do you know what happened to    01:48:59PM

16 the PERC that was inside the building       01:49:00PM

17 during the course of the fire?              01:49:02PM

18     A.      No.                             01:49:04PM

19     Q.      Do you know what happened to    01:49:05PM

20 the machine that contained the PERC during  01:49:08PM

21 the course of the fire?                     01:49:10PM

22     A.      That I remember seeing kind of  01:49:12PM

23 exploded.                                   01:49:15PM

24     Q.      What did you see?               01:49:22PM

25     A.      Just all twisted metal all over 01:49:25PM
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1               J. PUFAHL

2 the place.                                  01:49:27PM

3     Q.      So you went back in the         01:49:31PM

4 building after the fire obviously?          01:49:33PM

5     A.      Yes, it was days after, but,    01:49:35PM

6 yes.                                        01:49:37PM

7     Q.      What was the purpose of your    01:49:40PM

8 visit to the building after the fire?       01:49:42PM

9     A.      It was a tenant, Northern State 01:49:48PM

10 Realty was the lessor, what's the term.     01:49:54PM

11             MR. RIESEL:  Lessee and         01:50:04PM

12 sublessor:                                  01:50:05PM

13     A.      Why wouldn't you, it is right   01:50:11PM

14 down the block from where we are.           01:50:12PM

15             I would go into it if I didn't  01:50:15PM

16 know anybody at the firm or anywhere else,  01:50:17PM

17 I would be looking at what happened with    01:50:21PM

18 the fire.                                   01:50:23PM

19     Q.      During the course of the post   01:50:24PM

20 fire visit, did you observe any drums?      01:50:25PM

21     A.      No.                             01:50:31PM

22     Q.      Do you know if Marvex stored    01:50:34PM

23 drums on the 89 Frost Street property?      01:50:35PM

24     A.      I do not know.                  01:50:37PM

25     Q.      When is the last time you had a 01:50:53PM
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1               J. PUFAHL

2     Q.      Are you aware whether or not    01:55:43PM

3 the settlement agreement talks about        01:55:44PM

4 extension of any leases?                    01:55:46PM

5     A.      I don't remember.               01:55:47PM

6     Q.      I think I am going to come back 01:56:46PM

7 to this, I have it marked in here.          01:56:47PM

8             MR. RIESEL:  Take whatever time 01:56:51PM

9 you need.                                   01:56:52PM

10             It is not going to make a       01:56:55PM

11 difference I don't think; however you want  01:56:57PM

12 to do it.                                   01:56:59PM

13             MR. MALDONADO:  I will be       01:57:03PM

14 better organized if I come back later.      01:57:03PM

15     Q.      Do you know if you executed any 01:57:21PM

16 of the settlement documentation?            01:57:22PM

17     A.      Yes, I was a signature for the  01:57:25PM

18 insurance company's settlement because      01:57:39PM

19 Adchem was a listed insured under the big   01:57:48PM

20 broad policy.                               01:57:51PM

21             And we also signed a, what do   01:57:59PM

22 you call it, a --  not a waiver, I forget   01:58:12PM

23 the name of the document.                   01:58:25PM

24     Q.      You don't recall?               01:58:35PM

25     A.      The name of the document?       01:58:36PM
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1               J. PUFAHL

2     A.      This is the bailiwick of you    03:44:17PM

3 attorneys, language and things like that,   03:44:19PM

4 this is not what I do.                      03:44:22PM

5     Q.      You have testified that you are 03:44:26PM

6 of the belief that the CERCLA claim arises  03:44:29PM

7 under the terms of the lease.               03:44:31PM

8             I am asking you how did you     03:44:33PM

9 reach that determination.                   03:44:34PM

10     A.      That if there is the            03:44:42PM

11 contamination under CERCLA, that we would   03:44:44PM

12 be released from any and all involvement    03:44:50PM

13 in that based on those releases that were   03:44:56PM

14 signed.                                     03:44:58PM

15     Q.      Does the release say that?      03:44:59PM

16             MR. RIESEL:  The release speaks 03:45:02PM

17 for itself.                                 03:45:04PM

18     Q.      Is it your understanding that   03:45:05PM

19 the release says that?                      03:45:07PM

20     A.      That was what I figured we were 03:45:08PM

21 signing when we signed the release; we      03:45:10PM

22 were releasing any and all obligations --   03:45:13PM

23 we were being released from any and all     03:45:16PM

24 obligations we had.                         03:45:18PM

25     Q.      Under the lease.                03:45:20PM
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1               J. PUFAHL

2     A.      From anything.                  03:45:22PM

3     Q.      Does the release say that?      03:45:23PM

4             MR. RIESEL:  The release speaks 03:45:25PM

5 for itself; if you're asking him to recite  03:45:27PM

6 the terms of the lease on the release, we   03:45:29PM

7 have been over that.                        03:45:32PM

8             MR. MALDONADO:  I am asking him 03:45:34PM

9 if he believes that the release says that   03:45:35PM

10 any and all liability, including CERCLA     03:45:39PM

11 liability, is discharged.                   03:45:42PM

12     Q.      Is that your understanding?     03:45:44PM

13             MR. RIESEL:  I don't mean to    03:45:46PM

14 disrupt you, but if you're asking whether   03:45:47PM

15 he recalls that the release in hoc verba    03:45:51PM

16 says that, that's one thing.                03:45:56PM

17             If you're asking him if that's  03:45:58PM

18 his interpretation of the document, that's  03:46:01PM

19 another.                                    03:46:03PM

20             We're willing to stipulate that 03:46:05PM

21 the word CERCLA is not in the release.      03:46:08PM

22     Q.      I put before you what's been    03:48:27PM

23 marked Defendants' Exhibit 25.              03:48:28PM

24             We have looked at this already  03:48:30PM

25 today; beginning at page 00004 through 7    03:48:32PM
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1               J. PUFAHL

2 is the general release provided by the      03:48:50PM

3 defendants to Spiegel, at 00001 through 3   03:48:52PM

4 is the general release provided by Jerry    03:49:00PM

5 Spiegel to the defendants.                  03:49:02PM

6             I would ask you specifically to 03:49:04PM

7 take a look at the first two pages of that  03:49:06PM

8 document --                                 03:49:07PM

9             MR. RIESEL:  001?               03:49:09PM

10             MR. MALDONADO:  001.            03:49:10PM

11     Q.        -- and indicate for me which  03:49:12PM

12 specific language you believe supports a    03:49:17PM

13 contention that CERCLA claims would be      03:49:20PM

14 released pursuant to the terms of that      03:49:24PM

15 release.                                    03:49:26PM

16             (Witness perusing document.)    03:49:29PM

17             MR. RIESEL:  Objection to the   03:49:30PM

18 form of the question, but you may answer.   03:49:31PM

19     A.      I can read verbatim here, it    03:49:54PM

20 talks about "release involving causes of    03:50:17PM

21 action, suits, debts, dues, sums of money,  03:50:19PM

22 accounts, reckonings, bonds, bills,         03:50:25PM

23 specialties, covenants, contracts,          03:50:30PM

24 controversies, agreements, promises,        03:50:33PM

25 variances, trespasses, damages, judgments,  03:50:39PM
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1               J. PUFAHL

2 extentss, executions, claims and            03:50:45PM

3 demands" --                                 03:50:48PM

4     Q.      Keep reading.                   03:50:49PM

5     A.      -- "whatsoever, in law,         03:50:50PM

6 admiralty or equity, which against the      03:50:53PM

7 releasees, the releasor, releasor's heirs,  03:50:57PM

8 executors, administrators, successors and   03:51:00PM

9 assigns ever had, now have or hereafter     03:51:04PM

10 can, shall, or may, have for, upon, or by   03:51:10PM

11 reason of any matter, cause or thing        03:51:14PM

12 whatsoever from the beginning of the world  03:51:19PM

13 to the day of the date of the release,      03:51:21PM

14 arising out of and in connection with a     03:51:25PM

15 certain release"...                         03:51:25PM

16     Q.      So is it your contention that   03:51:33PM

17 the CERCLA claim arises out of the lease,   03:51:34PM

18 sir?                                        03:51:37PM

19     A.      You can ask me the question six 03:51:39PM

20 times, it isn't going to make any           03:51:41PM

21 difference.                                 03:51:43PM

22             CERCLA claim, CERCLA did not    03:51:43PM

23 exist at this point in time.                03:51:46PM

24             It says releases from           03:51:49PM

25 everything, that's the way I read it.       03:51:51PM
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 1 handwriting, and I believe, on the second page, the date

 2 is in my handwriting.  Not in the acknowledgment but In

 3 Witness Whereof.

 4 Q Did you prepare this document?

 5 A I do not believe I did.

 6 Q Do you know who did prepare this document?

 7 A I assume it was prepared by counsel.  I

 8 shouldn't -- no, I do not know.

 9 Q As you sit here today, are you familiar with

10 the terms of the document before you?

11 A Just to the extent I've read them.

12 Q Okay.  Do you know whether or not this release

13 released CERCLA liability?

14 MR. ROGGENKAMP:  Objection.

15 THE WITNESS:  What kind of liability?

16 BY MR. MALDONADO:  

17 Q CERCLA, environmental liability.

18 A Oh, CERCLA.  Are you asking for my legal

19 opinion?

20 Q I'm asking, based upon your understanding of

21 what this release released, whether CERCLA claims would

22 be included in that relays?

23 MR. ROGGENKAMP:  Objection.  It speaks for

24 itself.

25 THE WITNESS:  I don't even believe CERCLA was

GREGORY COURT REPORTING SERVICE
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 1 in existence then.

 2 BY MR. MALDONADO:  

 3 Q You are right.

 4 A That certainly was not contemplated by this

 5 release.

 6 Q Thank you.  That's all.

 7 A That's all about this or that's all, period?

 8 Q No.  That's all for that.

 9 MR. ROGGENKAMP:  Thought you were getting off

10 easy for a second.

11 MR. MALDONADO:  He is.

12 THE WITNESS:  I have no horse in this race,

13 one way or another.  So, apart from the joys of

14 reliving my youth, I'm entirely disinterested.

15 (Exhibit Miller F marked for identification.)

16 BY MR. ROGGENKAMP:  

17 Q I'm going to mark as Miller F a five page

18 document bearing the Bates stamps number A00004 through

19 A00008, and ask the witness to identify that document,

20 if possible.

21 MR. ROGGENKAMP:  For the record, these are the

22 pages that were removed from the document

23 previously marked as Defendant's Exhibit 25.

24 THE WITNESS:  I read it.

25 BY MR. MALDONADO:  

GREGORY COURT REPORTING SERVICE
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 1 Q Can you identify the document before you, sir?

 2 A Yes.  Again, I believe this -- the handwriting

 3 on the first page is my handwriting, although I did not

 4 prepare this document.  And this appears to be a release

 5 by the parties described as the releasors of the parties

 6 designated as the lessees.  And it's a limited release,

 7 limited to the claims described on Pages 2 and 3.

 8 Q And those claims are related to 89 Frost

 9 Street?

10 A Yes.

11 Q Who was this release given by?

12 A It was given by the Pufahls and the

13 corporations, in which they were shareholders as

14 releasors.

15 Q Including Adchem Corp.?

16 A Yes.

17 Q I'm done with that, sir.

18 You testified previously, sir, that, following

19 the litigation that's been covered by these documents, a

20 check was received by the Pufahls as part of the

21 settlement.

22 A If I said that, I said that.

23 Q Okay.  Do you recall how the negotiations

24 resulted in determining how much the check was going to

25 be for?
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 1 A No.  I assume we tried to get as much as we

 2 could, and Jerry Spiegel tried to pay as little as he

 3 could.  And the number that was arrived at was the

 4 number resulting from those two amounts.

 5 Q And what were the Pufahls defendants being

 6 paid for by that payment?

 7 MR. ROGGENKAMP:  Object.  The check

 8 specifically says one entity.

 9 THE WITNESS:  The check was paid to Northern

10 State Realty Company, and it was being paid for,

11 essentially for the claims in the litigation.  And

12 the claims in the litigation referred to the

13 declaration of Northern State Realty's rights to

14 exercise the option to purchase 89 Frost Street.

15 BY MR. MALDONADO:  

16 Q Were they being paid for the value of that

17 option?

18 A No.  They were being paid to settle a lawsuit.

19 Q Okay.  Concerning the value of that option?

20 A No.  Concerning the right of Northern State

21 Realty, Co. to exercise the option.

22 Q Do you know if the option had value at the

23 time the lawsuit was settled?

24 MR. ROGGENKAMP:  Objection, asked and

25 answered.
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 1 THE WITNESS:  No, I do not know.  As I said

 2 before, I didn't know the value of the real estate

 3 then and I don't know it now.  I do not ever

 4 purport to be a real estate appraiser, so I don't

 5 know if the option had value or not.

 6 BY MR. MALDONADO:  

 7 Q At some point in time the property at 89 Frost

 8 Street was subleased to a company called Marvex?

 9 A Right.

10 Q Were you involved with the preparation of any

11 documents or negotiations concerning that sublease?

12 A I was asked that by Mr. Roggenkamp and I

13 believe I took -- said I didn't remember.

14 Q At one point in time during the direct

15 examination you had an answer regarding allocation of

16 rents between the various companies.  

17 Do you recall that?

18 A I do.

19 Q What specifically do you know about allocation

20 of rents between the various Pufahl companies?

21 A Nothing.  Just that.  I believe I testified

22 that my belief was that Phil Garfield or his partners,

23 or whoever prepared the financial statements, allocated

24 rent among any commonly occupied building.  More than

25 one corporation occupied the building.  The rent was
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To:!Daniel!Riesel,!Esq.!
!
From:!David!Tesler,!Esq.,!LeaseProbe!LLC!
!
Date:!September!8,!2013!
!
Re:!Response!to!Benjamin!Weinstock’s!Expert!Opinion!Dated!August!29,!2013!
!
!
I!submitted!an!expert!opinion!in!Next!Millennium!Realty,!LLC!et!ano!v.!Adchem!
Corp.!et.al!(“Tesler!Opinion”).!!I!had!reviewed!that!April!1,!1966!lease!from!Jerry!
Spiegel!(“Spiegel”!or!“Plaintiffs”)!and!Pufahl!Realty!Corp.,!the!Addendum,!Rider!and!
Guarantee!(together!the!“Lease”).!!!I!also!reviewed!Commander!Oil!v.!Barlo!
Equipment!Company,!215!F.3d!321!(2nd!Cir.!2000)!Cert!denied,!531!U.S.!979!(2000)!
(“Commander!Oil”)!that!discusses!the!various!factors!contained!within!a!lease!that!
may!convert!a!tenant/lessee!into!a!de!facto!landlord/owner.!!I!concluded!that!the!
Lease!is!a!typical!commercial!lease!reflecting!the!usual!provisions!setting!forth!the!
relationship!between!a!landlord!and!tenant.!
!
I!recently!received!an!expert!opinion!submitted!by!Benjamin!Weinstock,!Esq.!(“The!
Weinstock!Opinion”)!that!argues!contrary!to!my!conclusions!and!raises!issues!not!
discussed!in!my!earlier!report.!!!The!following!is!intended!as!a!formal!response!to!
many!of!the!arguments!and!conclusions!of!the!Weinstock!Opinion.!!!
!
Weinstock!writes:!
!

1. “It$was$always$the$tenant’s$intention$to$own$the$Property”.!!It!is!difficult!to!
understand!how!Weinstock!could!divine!the!tenant’s!motives.!!An!option!to!
purchase!is!just!that!–!an!option.!!One!the!Tenant!could!either!have!exercised!
or!elected!to!forego.!!What!makes!this!assertion!particularly!problematic!is!
the!many!instances!in!the!Lease!that!contemplates!the!purchase!option!not!
being!exercised!and!the!lease!expiring!naturally.!!To!list!only!a!few!of!many!
examples:!(i)!Section!7!of!the!Lease!together!with!Section!11!of!the!
Addendum!discusses!the!Landlord!bringing!in!prospective!tenants!to!take!
over!the!space!after!the!end!of!the!term,!(ii)!Section!31!of!the!Lease!discusses!
what!happens!to!the!leasehold!improvements!“at!or!prior!to!the!termination!
of!the!Lease”,!and!(iii)!Section!59!is!a!“holdover”!provision!that!contemplates!
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what!occurs!if!the!Tenant!remains!in!place!at!the!expiration!of!the!20!year!
term.!
!

2. “The$tenant$regarded$itself$as$the$owner$of$the$Property$and$made,$
removed$and$replaced$leasehold$improvements$and$alterations$to$the$
Property$and$freely$sublet$the$Property,$all$without$any$notice$to,$or$
consent$from,$its$landlord”!–!Most!industrial!(and!retail)!tenants!have!the!
right!to!make,!remove!and!replace!leasehold!improvements.!!This!does!not!
make!them!de!facto!owners/landlords!of!the!property.!!!Weinstock!also!failed!
to!mention!that!Section!22!of!the!Lease!states!that!in!the!event!of!a!tenant!
default!or!the!Tenant’s!failure!to!remove!any!improvements!upon!the!
expiration!of!the!term,!those!very!fixtures!become!the!property!of!the!
Landlord.!!This!is!inconsistent!with!the!theory!that!the!Tenant!is!considered!a!
de!facto!owner.!!!Remarkably,!Weinstock!also!errs!in!his!above!statement!by!
failing!to!mention!that!Section!31!of!the!Lease!does!in!fact!require!the!Tenant!
to!advise!the!Landlord!in!writing!by!certified!or!registered!mail!of!the!
Tenant’s!intention!to!remove!leasehold!improvements!at!a!date!not!less!than!
30!days!from!the!date!of!said!notice.!!!Additionally,!the!Tenant!was!required!
to!post!additional!security!deposits!with!the!Landlord!prior!to!the!removal!of!
the!Leasehold!improvements.!!This!is!not!consistent!with!the!rights!and!
privileges!of!ownership.!!Weinstock!!also!claims!that!the!Tenant!was!also!
unable!to!freely!sublet!the!property.!!As!I!wrote!in!the!Tesler!Opinion,!there!
are!in!fact!restrictions!with!regard!to!subletting,!such!as!the!(i)!Tenant!
remaining!liable!under!the!lease,!(ii)!the!requirement!that!the!assignee!
assume!the!lease,!(iii)!the!nature!of!the!document!that!was!to!be!used!for!the!
assignment!and!(iv)!lease!must!be!recorded.!!!

!
!

3. “The$tenant$unequivocally$intended$to$exercise$the$purchase$option$and$
acquire$the$Property.$ However,$a$fire$in$the$tenth$year$of$the$term$caused$
the$Lease$to$terminate$and$the$option$expired.”#!This!claim!is!conjecture!
and!unsupported!by!the!evidence!Weinstock!cites.!!Additionally,!the!fact!that!
the!lease!was!terminated!and!the!option!expired!due!to!the!fire!demonstrates!
that!an!option!to!purchase!cannot!provide!ownership!until!exercised.!!
According!to!Weinstock’s!logic,!the!tenant!was!a!de!facto!owner/landlord,!
until!the!fire!wrested!the!“ownership”!away!from!the!tenant!and!gave!it!back!
to!the!landlord.!!Such!reasoning!empties!the!meaning!of!the!concept!of!an!
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“option”!and!the!meaning!of!the!word!“owner”.#
!

4. “The$Lease$is$for$a$term$of$20$years$and$is$not$terminable$by$the$landlord$
prior$to$the$stated$expiration$date$except$for$a$default$by$the$tenant$or$
the$destruction$or$condemnation$of$the$building$on$the$Property.$Very$
significantly,$the$tenant$has$the$absolute$option$to$purchase$the$Property$
in$the$twelfth$year$of$the$term$for$a$preF$negotiated$price$of$$490,000.00.$
This$combination,$a$long$term$lease$with$a$purchase$option,$is$the$legal$
equivalent$of$ownership.”#!There!are!three!claims!here!that!Weinstock!
attempts!to!use!to!buttress!his!argument.!!All!three!are!incorrect.!!!20!Years!is!
a!standard!term!for!an!industrial!lease!and!certainly!nothing!unusual!or!out!
of!the!ordinary.!!It!is!important!to!note!that!there!were!no!renewal!terms.!!
Most!20byear!terms!also!include!renewal!options!of!an!additional!10b20!
years.!!Even!leases!of!10!years!are!regularly!accompanied!by!renwal!options!
of!an!additional!10b20!years.!!The!fact!that!the!lease!is!not!terminable!by!the!
Landlord!except!for!certain!conditions!makes!it!no!different!than!99%!of!the!
many!thousands!of!leases!I!have!personally!reviewed.!!Weinstock!then!notes!
that!“very!significantly”!the!tenant!has!the!right!to!purchase!in!the!12th!year!
of!the!lease.!!!According!to!Weinstock’s!logic!all!leases!with!purchase!options!
should!be!considered!as!if!the!tenant!is!a!de!facto!Landlord!–!or!at!the!very!
least!all!20byear!leases!with!purchase!options!should!confer!the!tenant!with!
de!facto!ownership.!!If!the!former!is!true,!than!a!landlord!/!tenant!
relationship!can!never!be!achieved!if!the!lease!has!a!purchase!option.!!If!the!
latter,!than!a!standard!industrial!lease!can!never!be!achieved!if!the!lease!
contains!a!purchase!option.!!Either!way,!Weinstock!is!arguing!for!a!
reinterpretation!of!the!explicit!language!of!the!lease!entered!into!freely!
between!the!parties.#

#
5. “In$reaching$his$conclusion,$Mr.$Tesler$incorrectly$ignores$the$tenant's$

purchase$option.”.!!Weinstock!is!correct!that!my!report!did!not!refer!to!
the!regulation!that!a!lease!with!an!option!is!a!taxable!transfer.!!However,!the!
point!is!that!a!lease!of!less!than!49!years!is!not!a!taxable!interest!in!real!
estate,!and!that!a!lease!with!an!option!to!purchase!is!only!a!taxable!interest!in!
real!estate!and!not!a!transfer!of!an!ownership!interest.!!This!is!clear!from!the!
fact!that!the!tax!law!taxes!interests!that!are!not!fee!or!ownership!
interests.!!Moreover,!the!Weinstock!argument!ignores!the!other!substantial!
reasons!why!!the!April!1,!1966!lease!was!not!a!transfer!of!an!ownership!
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interest.!
#

6. “Moreover,$20$years$is$a$"long$term$lease."”##In!support!of!this!proposition!
Weinstock!begins!quoting!from!various!financial!and!legal!dictionaries.!!
Weinstock!misses!two!important!points.!!First,!most!real!estate!leases!are!
drafted!in!the!office,!retail!and!residential!contexts.!!Industrial!leases!more!
often!contain!longer!terms!than!other!commercial!real!estate!leases.!!
Additionally,!Weinstock!fails!to!account!for!the!age!of!this!Lease.!!Older!
leases,!especially!older!industrial!leases!such!as!those!drafted!in!the!1950s!
and!1960s!were!for!longer!terms!than!are!typically!used!now.!!!!Weinstock’s!
quoting!of!stock!definitions!of!“long!term!leases”!also!gets!him!in!trouble.!!His!
quote!from!the!“Center!for!Commercial!Real!Estate!Leasing”!states!a!long!
term!lease!is!three!years.!!I!have!never!seen!an!industrial!lease!for!three!
years!or!less.!!According!to!this!definition,!every!industrial!lease!I!have!ever!
seen!(and!I!have!seen!many!hundreds)!if!coupled!with!a!purchase!option,!
would!be!considered!a!long!term!lease!and!would!endow!the!tenant!with!
ownership!status.#

#
7. “As$to$the$second$part$of$the$first$factor$of$the$Commander$test$(i.e.,$

restrictions$on$tenant's$use),$the$Tenant$had$free$reign$to$use$the$
Property$as$it$desired,$Spiegel$did$not$place$any$customary$leasehold$
limitations$on$the$tenant$such$as$the$hours$of$operation,$the$number$of$
employees$in$the$building,$or$the$type,$location$and$quantity$of$
manufacturing$equipment$to$be$installed$by$tenant.”##!This!is!true!of!nearly!
every!industrial!single!tenant!lease!I!have!ever!reviewed.!!If!there!is!more!
than!one!tenant,!the!Landlord!must!be!concerned!with!how!the!actions!of!one!
tenant!may!affect!the!other.!!But!an!industrial!tenant!in!a!single!tenant!
building!has!the!free!reign!to!use!the!Property!so!long!as!they!comply!with!
the!permitted!use!stipulated!in!the!lease!and!all!applicable!local,!state!and!
federal!laws.!!There!would!be!no!use!or!obvious!purpose!served!for!the!
Landlord!to!impose!any!significant!leasehold!limitations!on!the!tenant.!!It!is!
disingenuous!for!Weinstock!to!claim!that!the!Landlord!did!not!place!any!
customary!leasehold!limitations!on!the!tenant,!when!it!is!precisely!customary!
for!the!Landlord!not!to!place!leasehold!limitations!on!an!industrial!tenant!
who!does!not!share!the!building!with!another!tenant.!!For!example,!why!
would!the!Landlord!be!concerned!with!the!Tenant’s!hours!of!operation!(a!
limitation!almost!always!placed!on!retail!tenants!not!office!or!industrial!
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tenants)!so!long!as!they!were!complying!with!city!ordinances?!!In!fact,!this!is!
exactly!what!Section!15!of!the!Addendum!of!the!Lease!imposes!on!the!
Tenant.!!Nonetheless,!contrary!to!Weinstock’s!claim,!there!are!some!fairly!
innocuous!and!customary!leasehold!limitations!that!the!Landlord!did!impose!
on!the!tenant,!such!as!a!“no!obstruction”!clause!in!Section!10!!of!the!Lease!
and!a!limitation!on!signage!in!Section!11.!#
#

8. “The$building$was$designed$and$constructed$for$tenant's$specific$
manufacturing$use$which$is$described$in$the$Lease$as$"lamination$and$
coating$of$paper,$textiles$and$fabrics$and$for$general$manufacturing$
purposes."#!Landlords!often!build!a!building!to!match!a!tenant’s!required!
specifications.!!This!is!even!true!in!the!office!and!retail!contexts.!!These!
Landlords!understand!that!the!next!tenant!may!or!may!not!need!the!same!
specifications,!but!make!a!business!decision!to!proceed!nonetheless!because!
it!is!worthwhile!for!them!to!have!secured!a!tenant!and!they!often!have!the!
hope!that!a!future!Tenant!could!make!much!of!the!same!use!of!the!premises.!!!
It!is!also!worth!mentioning!that!unlike!the!privilege!of!being!an!owner,!the!
Tenant!was!limited!in!its!use!of!the!property!to!the!“lamination!and!coating!
of!paper,!textiles!and!fabrics!and!for!general!manufacturing!purposes”.!!
Should!the!Tenant!have!wanted!to!use!the!Premises!for!purposes!other!than!
manufacturing,!the!Landlord!could!have!notified!the!Tenant!of!its!default!
under!the!Lease!and!terminated!the!Lease!if!the!Tenant!did!not!desist!from!
using!the!Premises!for!any!other!purpose!other!than!as!stipulated!within!the!
Lease.!!This!is!not!consistent!with!the!rights!and!privileges!of!ownership.#

#
9. “As$noted$by$the$Commander$Court,$the$landlord's$inability$to$electively$

terminate$the$lease$early$is$indicative$of$a$tenant's$"owner"$status.$$In$our$
case,$Spiegel$did$not$have$any$right$to$terminate$the$Lease$prior$to$the$
stated$expiration$date.”!!!Significantly,!Weinstock!adds!the!word!“electively”!
to!the!Commander!Oil!decision.!!The!words!of!the!opinion!state!“whether!the!
lease!cannot!be!terminated!by!the!owner!before!it!expires!by!its!terms”.!!In!
our!case,!the!Landlord!did!in!fact!terminate!the!lease!before!it!expired!on!its!
terms.!!#

#
10. #“One$of$the$most$zealously$guarded$rights$of$landlord$in$a$typical$lease$

transaction$is$the$landlord's$power$to$restrict$assignment$of$the$lease$
and$subletting$of$the$premises.$In$my$experience,$the$assignment$and$
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subletting$clause$is$one$of$the$most$heavily$negotiated$clauses$in$a$lease.$
In$this$case,$in$recognition$of$the$fact$that$the$tenant$was$the$beneficial$
owner$of$the$Property,$Spiegel$abandoned$all$control$over$assignment$or$
subletting.”#!Weinstock!is!correct!that!today!the!assignment!clause!is!one!of!
the!most!zealously!guarded!rights!of!the!landlord.!!Unfortunately,!he!is!
incorrect!that!this!was!the!case!in!1966.!!I!have!shown!in!many!classrooms!
that!the!assignment!and!subletting!clauses!of!the!50s,!60s,!70s!and!early!80s!
is!rarely!longer!than!a!few!sentences.!!The!past!30!years!has!witnessed!a!sea!
change!in!how!the!assignment!clause!is!drafted!and!it!has!grown!from!2b4!
sentences!to!as!much!as!2b4!pages.!!Secondly,!as!noted!above!in!#2,!Spiegel!
did!attach!some!conditions!to!the!assignment!and!therefore!it!is!inaccurate!to!
state!that!Spiegel!abandoned!all!control!over!assignment!and!subletting.#

#
11. “By$the$terms$of$the$Lease,$the$tenant$was$solely$responsible$for$paying$

all$utility$costs,$insurance$costs$for$liability,$casualty$and$boiler$coverage$
and$for$rent$loss$insurance.$Tenant$was$responsible$to$pay$for$all$real$
estate$taxes$and$assessments$affecting$the$Property.$The$tenant$was$
responsible$for$the$removal$of$rubbish,$snow$and$ice,$and$for$
landscaping.$In$other$words,$the$tenant$paid$for$everything$and$was$
solely$responsible$for$all$costs$attributable$to$the$use,$operation,$
maintenance$and$repair$of$the$Property.”!!These!are!all!standard!
obligations!for!a!single!tenant!even!in!a!non!industrial!property.!!!These!
obligations!perfectly!define!a!triple!net!tenant,!which!is!a!common!type!of!
lease!in!single!tenant!industrial,!office!and!retail!scenario.!!All!this!proves!is!
that!the!Tenant!has!a!triple!net!lease.!!No!expert!would!argue!that!a!triple!net!
lease!should!treat!the!tenant!as!a!de!facto!owner,!even!with!the!presence!of!a!
purchase!option.#

#
12. $“The$tenant$is$responsible$for$all$nonFstructural$repairs,$certain$

structural$repairs$such$as$the$roof,$and$for$the$repair$of$all$structural$
damage$caused$by$tenant.$The$tenant's$experts$point$to$Spiegel's$lone$
obligation$to$make$structural$repairs.$While$it$is$correct$that$Spiegel$
assumed$this$obligation,$it$is$really$in$the$nature$of$an$extended$guaranty$
of$the$structure$that$Spiegel$custom$built$for$the$tenant.”##Weinstock!
makes!the!best!of!a!losing!argument!here.!!Landlords!are!nearly!always!
responsible!for!structural!repair!because!it!is!their!building,!not!the!tenants.!!
In!this!Lease,!the!Landlord!is!responsible!for!structural!repairs!because!it!is!
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Spiegel’s!building!and!therefore!it!is!Spiegel’s!responsibility.!!!Weinstock!tries!
to!label!this!as!a!“guaranty”,!but!one!could!say!that!is!true!of!all!leases.!!Call!it!
by!whatever!term!one!prefers,!but!the!Landlord!must!guaranty!that!the!
building!it!builds!and!leases!to!the!tenant!is!structurally!sound!and!therefore!
is!required!to!make!all!structural!repairs.!!Weinstock!also!incorrectly!claims!
that!the!Tenant!is!responsible!for!certain!structural!repairs!such!as!the!roof.!!
This!is!contrary!to!the!plain!reading!of!the!Lease.!!Section!4!of!the!Addendum!
specifically!includes!the!“roof!deck”!which!is!the!roofing!layer!between!the!
primary!structural!components!such!as!the!trusses!and!the!joists!and!the!
insulation!(which!is!not!structural).!!In!other!words,!the!“roof!deck”!is!exactly!
the!structural!element!of!the!roof!!!Weinstock!also!claims!that!the!Tenant!has!
to!repair!structural!damage!that!the!Tenant!caused.!!This!is!obvious!and!is!
the!case!with!all!leases.!!That!is!no!different!than!saying!that!the!Landlord!
would!have!to!pay!for!non!structural!damage!to!the!Premises!that!it!caused!
and!then!claiming!that!the!Landlord!should!be!considered!a!de!facto!tenant!
because!it!is!responsible!for!non!structural!repairs.#

#
“In$fact,$the$clause$in$the$Lease$which$places$this$burden$on$the$landlord$
has$a$very$enlightening$heading.$Instead$of$being$labeled$"Repairs$and$
Maintenance"$as$expected,$the$clause$bears$the$revealing$title$"Guarantee$
of$Labor$&$Materials."##This!is!a!very!misleading!claim!by!Weinstock.!!In!fact,!
the!clause!that!provides!the!Landlord!with!the!obligation!to!make!structural!
repairs!is!in!Section!4!of!the!Addendum,!which!amends!paragraph!3!and!39!
of!the!Lease.!!Section!39!of!the!lease!is!titled!“Guarantee!of!Labor!&!Materials”!
but!the!Addendum!does!not!have!that!title!and!replaces!more!than!that!
section.!!Additionally,!the!Addendum!clearly!overturns!the!entire!thrust!of!
Section!39!and!therefore!its!content!and!the!title!of!the!section!is!not!only!
irrelevant!but!would!prove!the!opposite!of!what!Weinstock!argues!because!it!
was!explicitly!rejected!and!turned!on!its!head.!
!
“It%is%significant%to%note%that%the%tenant%is%responsible%to%comply,%at%its%
sole%cost%and%expense,%with%all%statutes,%ordinances,%rules%order,%
regulation%and%requirements%of%all%governmental%bodies,%even%to%the%
point%of%making%structural%changes%and%alterations%to%the%building%and%
the%land%if%applicable”%
!
I!could!not!find!a!source!for!Weinstock’s!claim!about!the!structural!repairs.!!
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In!fact,!Section!4!of!the!Addendum!could!not!be!more!explicit!about!
Landlord’s!responsibility!for!structural!repairs!and!Section!3!(which!was!
amended!by!Section!4!of!the!Addendum)!makes!no!mention!of!structural!
changes!at!all.!!!!
!
#

13. #“One$expects$that$the$risk$of$loss$is$to$be$borne$by$an$owner.$$In$this$case,$
the$tenant$assumed$the$risk$of$loss.$The$tenant$was$not$entitled$to$any$
compensation$for$the$destruction$of$its$Lease$by$fire$or$condemnation.$It$
bore$all$the$risk$of$these$losses.”##!I!do!not!understand!the!point!Weinstock!
is!making.!!Landlords!typically!carry!insurance!to!protect!themselves!in!the!
event!of!a!fire.!!Tenants!are!rarely!compensated!with!Landlord’s!insurance!
and!are!free!to!procure!their!own!insurance!to!protect!the!economic!interest!
in!their!tenancy.#

#
14. $“In$a$typical$industrial$lease,$the$obligation$to$pay$rent$abates$during$

any$period$when$the$premises$are$uninhabitable$due$to$fire$or$other$
casualty.$To$the$contrary,$the$Lease$provides$that$rent$does$not$abate$
following$a$fire$or$other$casualty.”$$In!the!event!of!a!fire!in!an!industrial!
single!tenant!setting,!it!would!be!unusual!for!rent!to!abate,!because!the!
likelihood!is!that!the!Tenant!caused!their!own!fire!and!the!Landlord!had!no!
role!in!the!fire,!and!no!way!to!prevent!it.!!In!a!retail!context,!rent!abatement!is!
common!in!the!event!of!a!fire.!!However,!in!an!industrial!context,!it!is!not!
unusual!for!the!rent!not!to!abate!and!it!is!prudent!for!the!Landlord!to!require!
the!Tenant!to!procure!rent!interruption!insurance!to!protect!its!interests.!!
Weinstock!also!fails!to!mention!that!rent!does!in!fact!abate!if!the!Tenant’s!use!
of!the!Premises!is!interrupted!by!the!gross!negligence!of!the!Landlord!
(Section!26).!!This!provision!is!consistent!with!Spiegel!maintaining!
ownership!of!the!Premises!throughout!the!Lease.#

#
15. “Unlike$Commander,$Spiegel$had$no$right$to$use$any$portion$of$the$

Property.$It$had$only$limited$right$to$inspect$the$Property$to$ensure$that$
its$tenant$was$complying$with$the$terms$of$the$Lease,$and$even$then,$the$
Lease$provided$that$the$landlord$may$not$enter$the$factory$portion$of$the$
Property$without$notice$to,$and$supervision$by,$the$tenant.”##Again,!this!is!
standard!protocol!for!nearly!every!commercial!real!estate!lease!–!be!it!office,!
retail!or!industrial.!!It!is!highly!unusual!for!a!Landlord!to!enter!the!Premises!
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without!reasonable!cause!and!specifically!only!after!notifying!Tenant.!!In!fact,!
the!original!lease!states!that!the!Landlord!shall!have!the!right!to!enter!the!
premises!at!reasonable!hours.!!Section!11!of!the!Addendum!adds!that!a!
notice!requirement!be!given!for!the!explicit!purpose!of!tenant!protecting!“its!
operations!and!trade!secrets”.!!Weinstock!also!uses!the!term!“limited!rights”.!!
Section!60!of!the!Lease!states!“The!provisions!hereof!permitting!Landlord!to!
enter!and!inspect!the!demised!premises!are!made!for!the!purpose!of!enabling!
Landlord!to!be!informed!as!to!whether!Tenant!is!complying!with!the!
agreements,!terms,!covenants!and!conditions!hereof,!and!to!do!such!acts!as!
Tenant!shall!fail!to!do.”!Those!rights,!even!limited!by!the!requirement!to!
provide!notice!because!of!the!fear!of!protecting!the!Tenant’s!trade!secrets,!is!
as!robust!of!a!“right!to!inspect”!the!property!as!I!have!seen!in!any!commercial!
real!estate!lease.#

#
16. “Spiegel$was,$at$the$time$the$Lease$was$made,$the$owner$of$an$adjacent$

Property.$Therefore$the$Lease$included$a$clause$permitting$Spiegel$to$use$
the$easterly$wall$of$the$building$on$the$Property$as$a$party$wall$for$
enclosure$and$support$to$benefit$Spiegel's$adjoining$property.$In$a$typical$
space$lease,$where$the$tenant$has$no$"ownership"$interest$in$the$property,$
the$tenant$would$not$object$to$this$clause.$However,$because$the$tenant$
regarded$itself$as$the$beneficial$owner$of$the$Property$from$the$outset,$it$
objected$to$this$clause$and$it$was$deleted$from$the$Lease.$(See$paragraph$
73$of$the$Lease.”)$!Weinstock!once!again!assumes!he!understands!the!
motivations!of!the!tenant!as!they!existed!in!1966.!!Additionally,!Weinstock!
fails!to!consider!the!numerous!sound!reasons,!outside!of!ownership!
considerations,!why!the!tenant!would!not!want!Spiegel!to!use!a!portion!of!the!
Premises!for!which!it!is!paying!good!money!for!its!exclusive!use.!!!#

#
17. $“The$Financial$Accounting$Standards$Board$("FASB")3$classifies$a$lease$

that$contains$a$discounted$purchase$option$as$a$"Capital$Lease."$This$
designation$is$extremely$important$because,$for$accounting$purposes,$a$
Capital$Lease$is$the$equivalent$of$"ownership."”###I!am!not!an!expert!on!
FASB,!but!after!reading!the!FASB!provision!in!question,!Weinstock!is!making!
an!unsubstantiated!interpretation!and!the!Lease!may!not!even!be!labeled!as!a!
Capital!Lease.!!One!of!the!definitions!of!a!Capital!Lease!is!that!it!contains!a!
Bargain!Purchase!Option!as!defined!in!paragraph!5D.!!!Weinstock!likely!
assumed!that!the!purchase!option!contained!in!the!Lease!qualified!in!this!
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instance!as!a!Bargain!Purchase!Option!and!therefore!could!be!considered!a!
“Capital!Lease”.!!However,!according!to!the!FASB!standards,!a!Bargain!
Purchase!Option!is!defined!as!“a!provision!allowing!the!lessee,!at!his!option,!
to!purchase!the!leased!property!for!a!price!which!is!sufficiently!lower!than!
the!expected!fair!value!of!the!property!at!the!date!the!option!becomes!
exercisable!that!exercise!of!the!option!appears,!at!the!inception!of!the!lease,!
to!be!reasonably!assured1”.!!Weinstock!does!not!stipulate!that!the!purchase!
price!is!sufficiently!lower!than!expected!fair!value!of!the!property.!!My!
understanding!is!that!there!is!no!indication!that!the!$490,000!option!price!
was!thought!to!be!so!substantially!discounted!as!of!April!1,!1966!that!it!
would!assure!that!the!option!would!be!exercised.!!Indeed,!there!are!several!
sections!in!the!lease!that!suggest!that!the!option!might!not!be!exercised!or!
that!if!the!option!was!triggered!the!tenant!might!default!and!lose!its!down!
payment.!!Additionally,!consistent!with!the!Tenant!not!being!considered!an!
owner,!Section!36!explicitly!states!that!the!nothing!contained!in!the!Lease!
shall!require!the!Tenant!to!pay!any!inheritance,!succession!or!transfer!taxes!
charged!against!the!Landlord.!

!
Throughout!his!expert!opinion,!Weinstock!makes!a!series!of!arguments!that!remain!
unsubstantiated!or!are!simply!not!true!of!any!common!lease,!let!alone!a!single!
industrial!tenant!it!a!building!it!alones!occupies.!!This!Lease!is!consistent!with!a!
standard!industrial!lease!of!its!era,!in!that!it!sets!forth!the!respective!rights!and!
obligations!of!Landlord!and!Tenant.!!!To!claim!that!this!lease!is!unusual!in!any!way!
and!therefore!contrary!to!the!explicit!language!of!the!agreement,!and!understanding!
of!the!roles!of!the!parties!in!that!it!should!treat!the!Tenant!is!a!de!facto!Landlord!or!
Owner!is!to!engage!in!a!gross!misreading!of!the!Lease.!!!!
!
!
Written!and!Prepared!by:!David!I.!Tesler,!Esq.!
!
!
!
______________________________!

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1!
http://www.fasb.org/cs/BlobServer?blobkey=id&blobwhere=1175820908834&blo
bheader=application%2Fpdf&blobcol=urldata&blobtable=MungoBlobs!
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3 EASTERN DISTRICT OF NEW YORK
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5 -----------------------------------x
6 NEXT MILLENNIUM REALTY, L.L.C., et al.,
7
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9
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11
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1                KANNAPIN
2 goods and receiving goods being processed   12:57:45PM
3 during the day and shipped out to our       12:57:51PM
4 vendors.                                    12:57:52PM
5     Q.      What sort of goods?             12:57:53PM
6     A.      Textiles.                       12:57:54PM
7     Q.      Any particular type of          12:57:56PM
8 textiles, knits, wovens?                    12:57:58PM
9     A.      It was polyesters, cottons,     12:58:01PM
10 knits, of that nature.                      12:58:04PM
11     Q.      What did Marvex do with the     12:58:07PM
12 textiles it received and then shipped out?  12:58:09PM
13             MR. MALDONADO:  Objection to    12:58:14PM
14 form.                                       12:58:14PM
15     A.      We cleaned them, heat set them  12:58:15PM
16 and sent it back.                           12:58:21PM
17     Q.      How were the materials cleaned? 12:58:23PM
18     A.      Through continuous dry-cleaner. 12:58:27PM
19     Q.      Were the materials only cleaned 12:58:34PM
20 with the dry-cleaner or was there also a    12:58:35PM
21 wet-washing process at Marvex?              12:58:37PM
22     A.      No, there was not.              12:58:39PM
23     Q.      Just to clarify, there was not  12:58:43PM
24 also a wet-washing process?                 12:58:44PM
25     A.      I don't recall there was one,   12:58:47PM
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1                KANNAPIN
2 let me put it this way.                     12:58:48PM
3     Q.      How many dry-cleaning machines  12:58:54PM
4 did Marvex have?                            12:58:55PM
5     A.      There was one dry-cleaning.     12:58:57PM
6     Q.      You said that was a continuous  12:59:01PM
7 dry-cleaning?                               12:59:03PM
8     A.      Correct, yes.                   12:59:04PM
9     Q.      So if I understand correctly, a 12:59:05PM
10 continuous dry-cleaner is the type where    12:59:07PM
11 there is a long roll of fabric or perhaps   12:59:11PM
12 rolls of fabric that are stitched           12:59:13PM
13 together, it is fed into one side of the    12:59:15PM
14 machine, travels through the machine which  12:59:17PM
15 dry-cleans it, and then is rerolled or      12:59:20PM
16 refolded on the other side.                 12:59:22PM
17     A.      That's correct.                 12:59:24PM
18     Q.      Do you know what type of        12:59:28PM
19 solvent the dry-cleaning machine used?      12:59:30PM
20     A.      I can tell you what we called   12:59:34PM
21 it, I don't know if it is the right word.   12:59:36PM
22     Q.      What did you call it?           12:59:38PM
23     A.      PERC.                           12:59:39PM
24     Q.      How big was the dry-cleaning    12:59:45PM
25 machine that Marvex used?                   12:59:52PM
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1                KANNAPIN
2     Q.      Was the dry-cleaning machine    01:06:07PM
3 connected to a steam supply?                01:06:15PM
4     A.      Yes.                            01:06:20PM
5     Q.      And that would have been        01:06:20PM
6 connected to a boiler in the plant?         01:06:23PM
7     A.      Yes.                            01:06:26PM
8     Q.      Did the dry-cleaning machine    01:06:27PM
9 use compressed air in any way, in addition  01:06:29PM
10 to steam?                                   01:06:32PM
11     A.      I can't recall.                 01:06:33PM
12     Q.      Did the dry-cleaning machine    01:06:38PM
13 use cooling water?                          01:06:40PM
14     A.      I can't recall.                 01:06:46PM
15     Q.      Was the dry-cleaning machine    01:06:53PM
16 connected to the plant's electric supply?   01:06:55PM
17     A.      Yes.                            01:06:58PM
18     Q.      Are you familiar with the smell 01:07:12PM
19 of PERC, do you know what it smells like?   01:07:14PM
20     A.      Yes.                            01:07:24PM
21     Q.      Did you ever smell PERC when    01:07:26PM
22 Marvex's dry-cleaning machine was           01:07:28PM
23 operating?                                  01:07:30PM
24     A.      Yes.                            01:07:36PM
25     Q.      Was there any sort of still or  01:07:44PM
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1                KANNAPIN
2 distillation apparatus connected to the     01:07:47PM
3 dry-cleaning machine to recover the PERC?   01:07:51PM
4     A.      There was, yes.                 01:07:54PM
5     Q.      About how big was that still?   01:07:55PM
6     A.      I can't recall.                 01:08:00PM
7     Q.      Was it contained within the     01:08:01PM
8 machine itself or was it a separate         01:08:03PM
9 apparatus?                                  01:08:05PM
10     A.      I can't recall.                 01:08:10PM
11     Q.      Was there a tank of PERC that   01:08:13PM
12 was connected to the machine but that was   01:08:17PM
13 separate from it?                           01:08:18PM
14     A.      There was a tank, it was a tank 01:08:23PM
15 for the PERC, yes.                          01:08:25PM
16     Q.      That tank was above ground?     01:08:31PM
17     A.      Yes.                            01:08:34PM
18     Q.      And it was separate from the    01:08:36PM
19 machine itself?                             01:08:37PM
20     A.      Correct, yes.                   01:08:39PM
21     Q.      Approximately how big was that  01:08:41PM
22 tank?                                       01:08:43PM
23     A.      I can't recall.                 01:08:48PM
24     Q.      Did you ever see that tank      01:08:51PM
25 being loaded with fresh PERC?               01:08:54PM
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1                KANNAPIN
2     A.      Yes.                            01:08:56PM
3     Q.      Can you describe that operation 01:08:58PM
4 for me.                                     01:09:00PM
5     A.      Same operation when you're      01:09:04PM
6 heating at home, a guy puts a hose in,      01:09:07PM
7 fills it up.                                01:09:10PM
8     Q.      So a truck would come?          01:09:13PM
9     A.      Correct.                        01:09:15PM
10     Q.      Sort of like a fuel oil truck,  01:09:16PM
11 one with the big tank on the back?          01:09:18PM
12     A.      Correct.                        01:09:20PM
13     Q.      Was it about the same size as a 01:09:21PM
14 fuel oil truck that would come supply your  01:09:24PM
15 home?                                       01:09:26PM
16     A.      I can't recall.                 01:09:28PM
17     Q.      How did the hose from the tank  01:09:30PM
18 truck that supplied the PERC get to the     01:09:38PM
19 tank that it supplied?                      01:09:44PM
20     A.      Say that again.                 01:09:46PM
21     Q.      When deliveries of PERC were    01:09:48PM
22 made via truck, you said the guy comes in   01:09:50PM
23 with the hose and fills the tank.           01:09:54PM
24     A.      Right.                          01:09:55PM
25     Q.      How did he get the hose into    01:09:56PM

Page 18

VERITEXT REPORTING COMPANY
212-267-6868 www.veritext.com 516-608-2400

Case 2:03-cv-05985-ARL   Document 684-16   Filed 04/02/14   Page 8 of 14 PageID #: 7964



1                KANNAPIN
2 the building.                               01:09:58PM
3     A.      I don't know if it was inside,  01:10:02PM
4 outside, I don't recall.                    01:10:04PM
5             I only notice the truck came, I 01:10:06PM
6 don't know exactly where he put it in.      01:10:10PM
7     Q.      Was the tank of PERC inside the 01:10:13PM
8 building or outside?                        01:10:15PM
9     A.      Inside the building.            01:10:17PM
10     Q.      What I am trying to figure out  01:10:19PM
11 is if he brought the hose in through a      01:10:21PM
12 loading dock, a door, a window.             01:10:24PM
13     A.      I don't recall.                 01:10:26PM
14     Q.      Did you ever see any PERC       01:10:33PM
15 spilled in the process of refilling the     01:10:34PM
16 PERC tank for the dry-cleaning machine?     01:10:36PM
17     A.      No.                             01:10:38PM
18     Q.      Did you ever see any spills or  01:10:40PM
19 leaks from the PERC tank itself?            01:10:42PM
20     A.      No.                             01:10:45PM
21     Q.      Did you ever see any spills or  01:10:45PM
22 leaks of PERC from the dry-cleaning         01:10:46PM
23 machine?                                    01:10:49PM
24     A.      No.                             01:10:50PM
25     Q.      Do you know how much PERC the   01:10:53PM
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1                KANNAPIN
2 machine contained?                          01:10:55PM
3     A.      I don't know.                   01:10:58PM
4     Q.      About how often were deliveries 01:11:15PM
5 of PERC made at Marvex?                     01:11:17PM
6     A.      I can't recall.                 01:11:22PM
7     Q.      Do you know how much PERC would 01:11:23PM
8 be pumped into the tank at each delivery?   01:11:25PM
9     A.      No.                             01:11:31PM
10     Q.      I believe you said earlier      01:12:07PM
11 there was a still where the PERC from the   01:12:08PM
12 dry-cleaning machine was recovered.         01:12:10PM
13     A.      Correct.                        01:12:11PM
14     Q.      Was that still ever cleaned out 01:12:12PM
15 during your time at Marvex?                 01:12:14PM
16     A.      Yes.                            01:12:17PM
17     Q.      Can you describe that process   01:12:19PM
18 for me.                                     01:12:20PM
19     A.      I didn't do it, so I have no    01:12:25PM
20 idea.                                       01:12:27PM
21     Q.      You didn't personally observe   01:12:28PM
22 that?                                       01:12:29PM
23     A.      No, right.                      01:12:29PM
24     Q.      Was there any waste oil or      01:12:34PM
25 sludge generated by the dry-cleaning        01:12:37PM
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1                KANNAPIN
2 machine?                                    01:12:39PM
3     A.      I can't recall.                 01:12:40PM
4     Q.      Did you ever see any drums,     01:12:46PM
5 55-gallon drums, in the Marvex plant?       01:12:50PM
6     A.      There were drums.               01:12:55PM
7     Q.      What was in the drums?          01:12:57PM
8     A.      I don't know.                   01:12:59PM
9     Q.      Were you responsible for        01:13:26PM
10 ordering the deliveries of fresh PERC at    01:13:27PM
11 Marvex?                                     01:13:29PM
12     A.      No.                             01:13:30PM
13     Q.      Do you know who was?            01:13:30PM
14     A.      I can't recall.                 01:13:35PM
15     Q.      Do you recall if there was any  01:13:36PM
16 sort of logo or business name on the truck  01:13:37PM
17 that delivered PERC?                        01:13:39PM
18     A.      I can't recall.                 01:13:47PM
19     Q.      Were there any floor drains at  01:14:11PM
20 Marvex?                                     01:14:13PM
21     A.      Sorry?                          01:14:13PM
22     Q.      Were there any drains in the    01:14:14PM
23 floor of the Marvex facility?               01:14:15PM
24     A.      I can't recall.                 01:14:18PM
25     Q.      After Marvex dry-cleaned the    01:14:25PM
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1                KANNAPIN
2             Would you mark the approximate  01:52:15PM
3 location of the inspection machine, if you  01:52:16PM
4 recall.                                     01:52:19PM
5     A.      I can't recall.                 01:52:22PM
6     Q.      Mr. Kannapin, do you recall     01:53:17PM
7 there was a fire at Marvex's plant?         01:53:18PM
8     A.      Yes.                            01:53:20PM
9     Q.      Did you ever go back to the     01:53:22PM
10 plant and see the damage that was done in   01:53:23PM
11 the fire?                                   01:53:26PM
12     A.      Yes.                            01:53:26PM
13     Q.      Can you describe the condition  01:53:29PM
14 of the plant following the fire?            01:53:31PM
15     A.      It was burned down.             01:53:35PM
16     Q.      The roof was collapsed, the     01:53:37PM
17 walls were down?                            01:53:40PM
18     A.      Correct.                        01:53:40PM
19     Q.      Did the roof collapse in the    01:53:44PM
20 area that you indicated on Defendants'      01:53:46PM
21 Exhibit 250, in the area of the tank that   01:53:53PM
22 was used to supply PERC?                    01:53:55PM
23     A.      I can't recall.                 01:53:57PM
24     Q.      Did the roof collapse in the    01:53:59PM
25 area where the dry-cleaning machine was     01:54:00PM
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1                KANNAPIN
2 housed?                                     01:54:04PM
3     A.      I can't recall.                 01:54:04PM
4     Q.      Did you see the dry-cleaning    01:54:05PM
5 machinery after the fire?                   01:54:06PM
6     A.      I can't recall.                 01:54:11PM
7     Q.      Did you see the tank of PERC    01:54:12PM
8 after the fire?                             01:54:13PM
9     A.      I can't recall.                 01:54:13PM
10     Q.      Did Marvex have delivery trucks 01:54:18PM
11 that it used?                               01:54:20PM
12     A.      Yes.                            01:54:21PM
13     Q.      Where were those trucks         01:54:21PM
14 ordinarily parked?                          01:54:23PM
15     A.      In the back.                    01:54:25PM
16     Q.      In the parking lot behind the   01:54:28PM
17 building?                                   01:54:29PM
18     A.      Correct.                        01:54:29PM
19     Q.      Were they parked there after    01:54:30PM
20 the fire?                                   01:54:31PM
21     A.      I can't recall.                 01:54:33PM
22     Q.      Do you recall the name Barney   01:54:40PM
23 Ferrante?                                   01:54:41PM
24     A.      Yes.                            01:54:48PM
25     Q.      Do you recall him working at    01:54:48PM
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1                KANNAPIN
2 Marvex?                                     01:54:49PM
3     A.      Yes, he did.                    01:54:50PM
4     Q.      Were you aware that he was      01:54:52PM
5 convicted of arson in connection with the   01:54:53PM
6 fire at Marvex?                             01:54:55PM
7     A.      No, I was not.                  01:54:56PM
8     Q.      Do you know who Marvex's        01:55:13PM
9 landlord was at Frost Street?               01:55:15PM
10     A.      No.                             01:55:20PM
11     Q.      While you worked at Marvex, did 01:55:20PM
12 anyone from the landlord ever come to the   01:55:22PM
13 plant to inspect the property?              01:55:23PM
14     A.      I don't know.                   01:55:27PM
15             MR. ROGGENKAMP:  I have no      01:55:33PM
16 further questions at this time.             01:55:33PM
17 EXAMINATION BY                              01:55:34PM
18 MR. MALDONADO:                              01:55:40PM
19     Q.      Just a couple of questions for  01:55:40PM
20 you, sir.                                   01:55:41PM
21             What exactly was your job title 01:55:44PM
22 at Marvex, did you have one?                01:55:46PM
23     A.      I didn't have a job title.      01:55:49PM
24     Q.      What years did you work there?  01:55:51PM
25     A.      Million dollar question; I      01:55:55PM
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1
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1                MARGOLIN
2 would have needed somebody to do the        01:39:37PM
3 knitting.                                   01:39:39PM
4             But I wouldn't say it would     01:39:41PM
5 change too much because, in other words,    01:39:44PM
6 you only needed so many people to run a     01:39:49PM
7 machine.                                    01:39:51PM
8     Q.      Do you have any documents left  01:40:02PM
9 over from your days at Marvex?              01:40:10PM
10     A.      No.                             01:40:12PM
11     Q.      No letters, no bills, no        01:40:15PM
12 checks?                                     01:40:17PM
13     A.      Zero.                           01:40:19PM
14     Q.      Did Marvex have an accountant   01:40:24PM
15 during its time at 89 Frost Street?         01:40:27PM
16     A.      Yes.                            01:40:29PM
17     Q.      Do you remember who that was?   01:40:29PM
18     A.      No.                             01:40:30PM
19     Q.      Do you remember where your      01:40:33PM
20 accountant was?                             01:40:34PM
21     A.      No.                             01:40:35PM
22     Q.      This exhibit, 236, the bill of  01:40:39PM
23 sale from Lincoln, shows that you bought    01:40:43PM
24 those three pieces of equipment for         01:40:46PM
25 $43,000, right?                             01:40:48PM
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1                MARGOLIN
2     A.      That's what it says on the      01:40:53PM
3 bill.                                       01:40:54PM
4     Q.      Was that a fair price for the   01:40:55PM
5 equipment at that time?                     01:40:57PM
6     A.      I doubt it very much if I would 01:41:00PM
7 overpay.                                    01:41:02PM
8     Q.      Do you think you underpaid?     01:41:06PM
9     A.      No, I don't think they would    01:41:08PM
10 give them to me for less than they could    01:41:09PM
11 get.                                        01:41:12PM
12     Q.      So this was a --                01:41:12PM
13     A.      Well, let's say that they might 01:41:15PM
14 not have gotten a full value, the tenter    01:41:17PM
15 frame is quite a job setting it up and      01:41:23PM
16 taking it down, so they probably didn't     01:41:28PM
17 want to get --  take it with them and the   01:41:32PM
18 setter price, which is usually in the cost  01:41:42PM
19 of the machine when you buy it, probably    01:41:44PM
20 wasn't there.                               01:41:47PM
21             I would assume they were        01:41:59PM
22 satisfied and I guess I was satisfied.      01:42:01PM
23     Q.      How many different types of     01:42:08PM
24 machines were operating at 89 Frost Street  01:42:19PM
25 when Marvex was there?                      01:42:23PM
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1                MARGOLIN
2 dry-cleaning machine had filters on it?     03:21:15PM
3     A.      I do not know anything about    03:21:21PM
4 the filtering system of the dry-cleaning    03:21:24PM
5 machine.                                    03:21:27PM
6     Q.      Do you know anything about the  03:21:29PM
7 waste system, if there was one, on the      03:21:34PM
8 dry-cleaning machine?                       03:21:36PM
9     A.      If there was any waste --       03:21:45PM
10             MR. EISENBUD:  Do you recall?   03:21:52PM
11     A.      No, I don't recall, I really    03:21:53PM
12 don't recall.                               03:21:55PM
13     Q.      Did you visit 89 Frost Street   03:22:10PM
14 after the fire?                             03:22:12PM
15     A.      I'm sure I was there on some    03:22:14PM
16 occasion.                                   03:22:17PM
17     Q.      Do you have a recollection of   03:22:19PM
18 going and seeing it after the fire?         03:22:20PM
19     A.      Yes.                            03:22:22PM
20     Q.      Can you describe for me what    03:22:24PM
21 condition the building was in.              03:22:25PM
22     A.      The roof was collapsed and      03:22:28PM
23 steel beams were collapsed and there was a  03:22:35PM
24 lot of debris.                              03:22:40PM
25     Q.      Was there anything salvageable  03:22:44PM
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1                MARGOLIN
2 in the building?                            03:22:47PM
3     A.      I don't know, I didn't try to   03:22:50PM
4 salvage anything.                           03:22:51PM
5     Q.      Do you know if anyone at Marvex 03:22:55PM
6 tried to salvage any equipment or           03:22:56PM
7 material?                                   03:23:01PM
8     A.      No.                             03:23:01PM
9     Q.      You don't know or, no, no one   03:23:02PM
10 did?                                        03:23:03PM
11     A.      No, I don't know if anybody     03:23:04PM
12 tried to salvage anything.                  03:23:09PM
13     Q.      Did you see the dry-cleaning    03:23:14PM
14 machine after the fire?                     03:23:15PM
15     A.      No, I didn't.                   03:23:16PM
16             I shouldn't say that; I don't   03:23:18PM
17 recall seeing the dry-cleaning machine.     03:23:20PM
18     Q.      Do you have any knowledge at    03:23:28PM
19 all about the state of the dry-cleaning     03:23:31PM
20 machine after the fire?                     03:23:35PM
21     A.      No.                             03:23:41PM
22     Q.      Did you have any discussions    03:23:51PM
23 with anybody after the fire about the       03:23:55PM
24 possible release of chemicals or other      03:23:59PM
25 materials into the environment?             03:24:04PM
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1                 EIDLER
2 32.                                         11:41:34AM
3             Do you see provision 2.08?      11:41:43AM
4     A.      Yes.                            11:41:45AM
5     Q.      Net lease?                      11:41:45AM
6     A.      Yes.                            11:41:46AM
7     Q.      What's a net lease?             11:41:47AM
8     A.      I don't like to use the terms   11:41:54AM
9 net or gross, I like --  when I was         11:41:56AM
10 general counsel --  I like to define the    11:41:59AM
11 terms.                                      11:42:04AM
12             Net can be used differently in  11:42:06AM
13 different parts of the country or even in   11:42:08AM
14 the same state in different geographic      11:42:10AM
15 locations.                                  11:42:13AM
16             A lot of times you have net,    11:42:13AM
17 single net, double net, triple net; do you  11:42:15AM
18 know what those are?                        11:42:19AM
19     Q.      Sure.                           11:42:20AM
20     A.      Normally a single net would be  11:42:21AM
21 where the tenant pays the rent and taxes    11:42:27AM
22 and then double would be the rent, the      11:42:32AM
23 taxes and insurance and then triple would   11:42:34AM
24 be the rent, the taxes, and the             11:42:37AM
25 maintenance.                                11:42:39AM
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1
2 UNITED STATES DISTRICT COURT
3 EASTERN DISTRICT OF NEW YORK
4 Case No. 2:03-CV-5985
5 -----------------------------------x
6 NEXT MILLENNIUM REALTY, L.L.C., et al.,
7
8              Plaintiffs,
9
10      - against -
11
12 ADCHEM CORP., et al,
13
14              Defendants.
15 -----------------------------------x
16              November 28, 2012
17              10:12 a.m.
18

            Videotaped Deposition of ARTHUR
19 SANDERS, pursuant to Notice, held at the

offices of Sive Paget & Riesel P.C., 460
20 Park Avenue, New York, New York, before

Jineen Pavesi, a Registered Professional
21 Reporter, Registered Merit Reporter,

Certified Realtime Reporter and Notary
22 Public of the State of New York.
23
24
25
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1
2 A P P E A R A N C E S
3
4 KEVIN MALDONADO & PARTNERS, LLC
5 5 Hickory Hill Road
6 Windham, New York 12496
7               Attorneys for Plaintiff
8 BY:        KEVIN MALDONADO, ESQ.
9
10
11 SIVE PAGET & RIESEL P.C.
12 460 Park Avenue
13 New York, New York 10022
14               Attorneys for Defendants
15               Pufahl Realty, Northern
16               Realty, Adchem and Lincoln
17               Processing
18 BY:         DAN CHOROST, ESQ.
19                dchorost@sprlaw.com
20                ED ROGGENKAMP, ESQ.
21                eroggenkamp@sprlaw.com
22
23 ALSO PRESENT:
24
25       DEV WRITE, Videographer
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1                SANDERS
2 lease where the tenant carries different    02:09:00PM
3 degrees of responsibility for the costs     02:09:06PM
4 and operation of the property.              02:09:10PM
5     Q.      Those gradations, is that       02:09:14PM
6 single net, double net, triple net, is      02:09:17PM
7 that what you're referring to?              02:09:20PM
8     A.      People generally refer to net   02:09:21PM
9 lease or triple net, one of the two.        02:09:23PM
10     Q.      Is there a difference between   02:09:25PM
11 net lease and triple net lease when people  02:09:27PM
12 refer to them that way?                     02:09:29PM
13     A.      It kind of fluctuates, but      02:09:31PM
14 generally when you talk about triple net    02:09:33PM
15 lease, that generally means that the        02:09:34PM
16 tenant takes care of paying the rent,       02:09:37PM
17 taxes, insurance, maintenance, repairs.     02:09:40PM
18     Q.      Are those in a triple net       02:09:48PM
19 lease, where the tenant is responsible for  02:09:52PM
20 paying the repairs, is that typically       02:09:54PM
21 structural and nonstructural repairs?       02:09:57PM
22     A.      It depends; very often it is    02:10:01PM
23 all repairs except for structural.          02:10:03PM
24     Q.      So let me see if I've got this  02:10:07PM
25 right.                                      02:10:11PM
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1                SANDERS
2             A typical triple net lease      02:10:12PM
3 would be the tenant pays rent, taxes,       02:10:15PM
4 insurance, and nonstructural repairs?       02:10:22PM
5             MR. MALDONADO:  No, that's not  02:10:27PM
6 what he testified to.                       02:10:28PM
7             MR. CHOROST:  I am asking him.  02:10:30PM
8     A.      Again, I just want to clarify,  02:10:32PM
9 because the real estate industry is not a   02:10:35PM
10 scientific industry, so terms are           02:10:37PM
11 sometimes loosely used.                     02:10:39PM
12             But in general parlance, under  02:10:40PM
13 a typical triple net lease, a tenant pays   02:10:43PM
14 for rent, insurance, taxes, and repairs     02:10:46PM
15 and maintenance of the building.            02:10:51PM
16     Q.      In those situations for the     02:10:57PM
17 repairs, are we talking about structural    02:10:58PM
18 and nonstructural repairs or not?           02:11:00PM
19             MR. MALDONADO:  Objection.      02:11:05PM
20             MR. CHOROST:  What's the basis? 02:11:06PM
21             MR. MALDONADO:  Are we talking  02:11:07PM
22 about Spiegel's practice, industry          02:11:09PM
23 practice?                                   02:11:11PM
24             MR. CHOROST:  Yes, industry     02:11:11PM
25 practice.                                   02:11:13PM
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1                SANDERS
2     A.      I can't say that there is an    02:11:15PM
3 industry practice.                          02:11:17PM
4             In triple net leases, it is     02:11:21PM
5 done both ways in terms of structural       02:11:23PM
6 repairs or nonstructural repairs.           02:11:26PM
7             I would say more often than     02:11:29PM
8 not  -- it is very much a function of what  02:11:31PM
9 building it is and the strength of the      02:11:34PM
10 tenant and landlord in negotiation in the   02:11:36PM
11 market at the time.                         02:11:39PM
12             The triple net refers more to   02:11:41PM
13 taxes, insurance, and rent, than it does    02:11:45PM
14 to the distinction between --  and repairs  02:11:49PM
15 and maintenance --  than it does to the     02:11:51PM
16 distinction between structural versus       02:11:53PM
17 nonstructural.                              02:11:55PM
18             Certainly in triple net leases, 02:11:55PM
19 tenants do take care of in almost all       02:11:58PM
20 cases nonstructural.                        02:12:02PM
21             Structural is due to            02:12:03PM
22 negotiation and, as I said, that's a        02:12:05PM
23 function of the market at the time and      02:12:07PM
24 nature of what's being leased.              02:12:08PM
25     Q.      What about a double net lease,  02:12:18PM
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------------X 
NEXT MILLENNIUM REALTY, L.L.C., and 101 FROST 
STREET ASSOCIATES,  Case No. CV-03-5985 
  (ARL) 
 Plaintiffs, 
   
 - against -  

  Certificate of Service 
ADCHEM CORP., LINCOLN PROCESSING CORP.,  
NORTHERN STATE REALTY CORP., NORTHERN   
STATE REALTY CO., and PUFAHL REALTY CORP.,  
  
 Defendants;  
----------------------------------------------------------------------------X 
ADCHEM CORP., LINCOLN PROCESSING CORP.,   
NORTHERN STATE REALTY CORP., NORTHERN STATE  
REALTY CO., and PUFAHL REALTY CORP., 
  
 Third-Party Plaintiffs,  
  
 - against -  

  
THE ESTATE OF JERRY SPIEGEL, and ALAN EIDLER,    
PAMELA SPIEGEL SANDERS, and LISE SPIEGEL WILKS,  
AS EXECUTORS OF THE ESTATE OF JERRY SPIEGEL,  
 
 Third-Party Defendants.    
---------------------------------------------------------------------------X 

 
I certify that on January 28, 2014, true copies of  
 

1. Defendants’ Notice of Motion for Partial Summary Judgment; 
2. Defendants’ Memorandum of Law in Support of the Motion for Partial Summary Judgment;  
3. Affirmation of Daniel Riesel, with accompanying Exhibits; and 
4. A cover letter for the above items  

 
were served via E-mail and Federal Express upon counsel for Plaintiffs: 
 
Kevin Maldonado  
Kevin Maldonado & Partners, LLC 
5 Hickory Hill Road 
Windham, New York 12496 
Kevinmaldonado64@yahoo.com  
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Dated: New York, NY  
 April 2, 2014 

SIVE, PAGET & RIESEL, P.C. 

By: /s/Edward K. Roggenkamp, IV 
       Edward K. Roggenkamp, IV 
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